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DUELLING—HOW REGARDED AT COMMON LAW—TRACT OF GRAN- 
VILLE SHARP. 


Aut the States of this Union, we believe, have made duelling pun- 
ishable by statute. Congress has done the same thing for places within 
the exclusive jurisdiction of the United States. Louisiana has gone 
so far as to incorporate a provision against duelling into her new Con- 
stitution. 'The question, therefore, in what light duelling is regarded 
by the common law, is not of itself one of much practical interest in 
this country. But we have recently met with a tract on this subject, 
written by Granvitte Suarp, in 1773, which contains so masterly a 
discussion of the law of homicide, in connexion with duelling, that, on 
this account, as well as on account of its presumed novelty to most of 
our readers, we propose to enrich our pages with liberal extracts from 
it. The quaint title of this tract is as follows: 


“A Tract on Duelling: wherein the Opinions of some of the most 
celebrated writers on Crown Law are examined and corrected, either 
by the authority of the same writers, declared in contradictory senti- 
ments on the same subject, collated from other parts of their works, 
or, by the solemn decisions of more ancient writers, of at least equal 
authority, in order to ascertain the due distinction between Murder 
and Manslaughter. By Granvitte Suarp.” 


The author’s design is thus distinctly announced in the beginning 
of his Preface: 


“ The intention of the following tract is to prove that the plea of 
sudden anger cannot remove the imputation and guilt of murder, 
when a mortal wound is wilfully given with a weapon: 


Vo. IV.—No. 10. 55 
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“That the indulgence allowed by the Courts to voluntary man- 
slaughter in rencontres, and in sudden affrays and duels, is indiscrimi- 
nate, and without foundation in law: 

“ And that impunity in such cases of voluntary manslaughter is one 
of the principal causes of the continuance and present increase of 
the base and disgraceful practice of duelling.” 


Further on in the preface, the increase of duelling is ascribed to 
a disregard of these propositions by the Crown Lawyers and Judges. 


“This abominable practice of duelling, which of late years has in- 
creased to a most alarming degree, may chiefly be attributed (I hum- 
bly conceive) to the improper indulgence which our English Courts of 
Justice, for about two centuries back, have shown to persons convicted 
of killing in sudden affrays and rencontres, through a false idea of 
mercy due to human frailty, in cases of, sudden provocation, without 
preserving the proper distinction of those cases wherein homicide, in 
sudden anger, is really excusable' by the laws of God and of this 
Kingdom; and the improper precedents which have arisen from this 
indiscriminate and corrupt practice, have so misled the more modern 
writers on Crown law, that even the greatest and most respectable of 
them have been unhappily induced to admit doctrines on the subject 
of manslaughter, which are absolutely incompatible with the proper 
and necessary distinctions to be observed between wilful murder and 
manslaughter, which they themselves have laid down in other parts of 
their works; and it is on the authority of these just distinctions, with 
the necessary consequences arising therefrom, and not on my own pre- 
sumption, that this censure is founded, which the following tract I hope 
will clearly demonstrate.” 


We will now let the tract speak for itself; and our only regret is 
that we have not room for the whole of it. We shall aim, however, 
so to arrange our selections as to preserve the continuity of the argu- 
ment; and, waiving all comment of our own, we invite the attention 
of all readers to as searching an analysis of the ancient law of homi- 
cide as it has been our fortune to meet with. 


«No man can give or accept a challege to fight with weapons, and 
kill his antagonist, on any private difference whatever, without being 
guilty of wilful murder, such as ought to be excluded from the benefit 
of clergy. For wilful murder is the killing of a man ex malitia pre- 
cogitata—(Pleas of the Crown, 1678, p. 35; also 1 Hal. P. C. 425) — 
which malice is either implied or express—(Fitzherbert’s Justice of 
Peace, p. 21; Lombard’s Eirenarcha, c.'7, p. 240; also 3 Inst. c. vit. pe 
47)—or, as Judge Hale calls it, malice in law, or ex presumptione legis, 


(1 Hal. P. C. 451;) and malice must necessarily be implied when a 
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man wilfully strikes or wounds another with any offensive weapon 
whatever, because that is ‘an act that must apparently introduce 
harm,’ (P. C. 1678, p. 36,) and the intention to do harm makes it mur- 
der. (lbid. 36.) ; 

* * * * * * 

“¢In every charge of murder, the fact of killing being first proved, 
all the circumstances of accident, necessity, or infirmity, are to be 
satisfactorily proved by the prisoner, unless they arise out of the 
evidence produced against him: for the law presumeth the fact to 
have been founded in malice, until the contrary appeareth.” Judge 
Foster, 255. 

“The cases of homicide which are justified or excused by the 
above mentioned circumstances of accident and necessity, are well 
understood, and, by many eminent writers sufficiently explained under 
the heads of misfortune and self-defence. But with respect to those 
cases of homicide, which are attended with circumstances of infirmity, 
(the third branch of circumstances mentioned above,) the writers on 
Crown law in general have been very indiscriminate, notwithstanding 
that the true distinction between murder and manslaughter depends 
entirely on a clear stating of those cases of infirmity, which really 
deserve consideration and excuse. 

“ Judge Foster, indeed, is, for the most part, nice and accurate in 
his distinctions; yet he has paid so great a regard to the authority of 
precedents, that he has been unwarily led away (as well as other wri- 
ters) from the necessary conclusions of his own arguments upon this 
point. I shall, nevertheless, make use of his words as far as they ex- 
press my own opinion of the subject. * Whoever would shelter himself 
under the plea of provocation, must prove his case to the satisfaction 
of the jury. The presumption of law is against him, till that pre- 
sumption is repelled by contrary evidence. What degree of provo- 
cation, and under what circumstances, heat of blood, the furor brevis, 
will or will not avail the defendant, is now to be considered. 

“¢ Words of reproach, how grievous soever, are not a provocation 
sufficient to free the party killing from the guilt of murder. Nor are 
indecent provoking actions or gestures, expressive of contempt or re- 
proach, without an assault upon the person,’ (p. 290.) But I think 
myself obliged to add, that even an assault upon the person is not 
‘a provocation sufficient to free the party killing from the guilt of 
murder,’ though this learned Judge seems to think otherwise, (see 
§ 3, p. 295) unless all the circumstances which are necessary to ren- 
der it excusable by the plea of self-defence, can clearly be proved. 
For if the killing in a sudden fray is not ex necessitate, as in self-de- 
fence, or in the lawful defence of others, it must be esteemed volun- 
tary; and voluntary is the same thing as wilful, which necessarily in- 
cludes malice. For Bracton says, ‘Crimen non contrahitur nisi voluntas 
nocendi intercedat & voluntas et propositum distinguunt maleficium,’ &c. 
‘The guilt is not incurred unless the intention of injuring intervenes, 
for the intention and purpose (or design) marks the felony (or malicious 
deed.’) Lib. 3, c. 17. So that malice must necessarily be presumed, 


whenever the killing is not ex necessitate, especially if the fatal blow 
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be wilfully given by a weapon; for in that case a man must necessarily 
be supposed to strike ‘cum occidendi animo—with murderous intent,’ 
because the voluntas nocendi is apparent, and consequently the malice, 
in such a case, is not only implied, but clearly expressed; so that 
the sudden anger is only a further proof of the malice and ‘intention 
to do harm.’ 

* * * * * * * 

“For a further distinction, besides that of inevitable necessity, is 
also to be observed, which is very accurately laid down, even by 
Judge Foster himself, in p. 291, though the same would be useless, 
if an assault upon the person was to be admitted as a sufficient pro- 
vocation to the act of killing. ‘It ought to be remembered,’ says 
he, that in all other cases of homicide upon slight provocation, if 
it may be reasonably collected from the weapon made use of, or 
from any other circumstance, that the party intended to kill, or to 
do some great bodily harm, such homicide will be murder. The 
mischief done is irreparable, and the outrage is considered as flow- 
ing rather from brutal rage, or diabolical malignity, than from human 
frailty. And it is to human frailty, and to that alone, that law in- 
dulgeth in every case of felonious homicide.’ 

“ The first instance he gives by way of illustration to this doctrine, 
is cited from Judge Hale, vol. i. p. 473. ‘If A come into the wood of 
B, and pull his hedges, or cut his wood, and B beat him, whereof he - 
dies, this is manslaughter, because, though it was not lawful for A to 
cut the wood, it was not lawful for B to beat him, but either to bring 
him to a Justice of the Peace, or punish him otherwise, according to 
law.’ But here Lord Hale is not sufficiently distinct in stating the 
case, because circumstances are wanting, which are necessary for 
the determination of such a case, whether it ought to be esteemed 
manslaughter or murder. The accurate Judge Foster was sensible of 
this want of necessary circumstances, and therefore adds: ‘ But it 
must be understood that he beat him, not with a mischievous inten- 
tion, but merely to chastise him for the trespass, and to deter him from 
committing thelike. For if he had knocked his brains out with a bill 
or hedgestake, or had given him an outrageous beating with an or- 
dinary cudgel, beyond the bounds of a sudden resentment, whereof 
he had died, it had been murder. For these circumstances are 
some of the genuine symptoms of the mala mens, the heart bent upon 
mischief, which, as I have already shown, enter into the true notion 
of malice in the legal sense of the word.’ P. 291. 

“ The next instance he mentions is that of the parker tying the 
boy to his horse’s tail, * which was,’ says he, ‘held to be murder; for 
it was a deliberate act, and savored of cruelty.’ But the third in- 
stance, viz. that of Stedman, the soldier, killing a woman with a 
sword, which Judge Foster mentions as a case that was held clearly 
to be no more than manslaughter, was, most certainly, wilful murder; 
for though it appeared that the woman had struck the soldier on the 
face with an iron patten, yet she afterwards fled from him, and he, 
pursuing her, stabbed her in the back. 
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“ Now if such a case of wilful killing is to be esteemed only 
manslaughter, it entirely perverts the just arguments already quoted 
from the same author concerning the cases wherein human frailty 
deserves to be indulged! May I not use his own words against him? 
That ‘ these circumstances,’ (the pursuing and stabbing the woman 
in the back,) ‘are some of the genuine symptoms of the mala mens, 
the heart bent upon mischief —whereas, if he had struck her merely 
with his fist, or with a small stick, not likely to kill, and had unluck- 
ily, and against his intention, killed, it had been but manslaughter: 
for this is the necessary distinction for which I contend in all cases 
of killing, where the striking, not the killing, is voluntary; and I 
cannot so well express my meaning as in the words of Judge Foster 
himself, though that sensible and acute reasoner is afterwards mis- 
led from the truth of his own doctrine, by paying too much regard 
(I mean an indiscriminate regard) to the practice of the Courts, 
which, in this point, has frequently been erroneous. 

“In page 290, after the first section (already quoted) concerning 
the circumstances, which ‘are not a provocation sufficient to free 
the party killing from the guilt of murder, he adds: ‘This rule will, 
I conceive, govern every case where the party killing upon such 
provocation maketh use of a deadly weapon, or otherwise manifesteth 
an intention to kill, or todo some great bodily harm. But if he had 
given the other a box on the ear, or had struck him with a stick or 
other weapon not likely to kill, and had unluckily and against his in- 
tention killed, it had been but manslaughter. The difference between 
the cases is plainly this. In the former, the malitia, the wicked vin- 
dictive disposition already mentioned, evidently appeareth; in the 
latter it is as evidently wanting. The party, in the first transport of 
his passion, intended to chastise fora piece of insolence which few 
spirits can bear. In this case the benignity of the law interposeth 
in favor of human frailty; in the other, its justice regardeth and 
punisheth the apparent malignity of the heart. P. 290, 291. 

«‘ Nevertheless, the same author, in page 296, endeavors to ex- 
cuse killing in sudden rencontres, without preserving this necessary 
distinction concerning ‘ the use of a deadly weapon’ and ‘the inten- 
tion to kill.’ 

“¢T’o what I have offered, with regard to sudden rencontres, 
let me add, that the blood, already too much heated, kindleth afresh 
at every pass or blow. And in the tumult of the passions, in which 
mere instinct, self-preservation, hath no inconsiderable share, the 
voice of reason is not heard. And therefore the law, in condescension 
to the infirmities of flesh and blood, hath extenuated the offence.’ But 
the law, in reality, makes no such condescension, though the Courts 
of law have, indeed, indiscriminately done so, and have occasioned 
a multitude of bad precedents, wherein wilful murder has been ex- 
cused under the name of manslaughter; and this unhappy difference 
between the law and the corrupt practice of the Courts, with re- 
spect to this point, has unwarily led the more modern writers on 
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Crown law into concessions, which are absolutely contradictory to 
the just doctrines laid down in other parts of their excellent works. 
* * * * * * * 

“The proper distinction to be observed between murder and man- 
slaughter is well laid down by Sir Matthew Hale. ‘ Murder,’ says 
he, ‘being aggravated with malice, presumed or implied, but man- 
slaughter not.’ 1 Hale’s P. C. 466. 

“ This rule is good and unexceptionable; and therefore it must 
appear that even Sir Matthew Hale himself is mistaken in the par- 
agraph preceding this quotation, where he says that ‘manslaughter, 
or simple homicide, is the voluntary killing of another without mal- 
ice, express or implied;’ for though there may be a voluntary striking 
without malice, yet I hope I have already proved that there cannot 
‘be a voluntary killing without malice express or implied, except in 
the legal execution of justice, and in the case of self-defence and 
its several branches, which some writers rather improperly have, in- 
deed, called voluntary, though they proceed from an inevitable ne- 
cessity. Nevertheless, even the great Sir Edward Coke, and before 
him the learned Lambard, in his Eirenarcha, page 250, was guilty 
of this same impropriety of expression. ‘Some manslaughters,’ 
says Sir Edward Coke, (3 Inst. cap. 8, p. 55,) *be voluntary, and not 
of malice forethought, upon some sudden falling out. Delinguens 
per iram provocatus puniri debet mitius. And this, for distinction sake,’ 
says he, ‘is called manslaughter.’ But it is a very indiscriminate dis- 
tinction, (if I may use such an expression concerning the writings 
of so great a man, because the maxim, ‘delinquens per tram, &\c., 
can only be admitted in cases where the malice is neither express 
nor implied: for instance, when the striking is voluntary, but the 
killing, or manslaughter, is involuntary and unexpected—as when a 
man, in sudden anger, gives an unlucky blow merely with his fist, 
or with a small stick, or small stone,* (meaning only to correct,) 





*® See Judge Foster’s comment on Rowley’s case, wherein the difference of striking 
with a dangerous weapon, and with a small stick, or cudgel not likely te destroy, is 
well expressed, pages 294 and 295: ‘I have always thought Rowley’s case a very 
éxtraordinary one, as it is reported by Coke, from whom Hale cites it. The son 
fights with another boy, and is beaten; he runs home to his father, all bloody; the 
father takes a staff, runs thfee quarters of a mile, and beats the other boy, who dieth 
of this beating. This is said to have been ruled manslaughter, because done in 
sidden heat and passion,’ for which he cites 12 Rep. 87, and 1 Hale, 453. ‘ Surely,’ 
continues Judge Foster, ‘the provocation was not very grievous. The boy had fought 
with one who happened to be an overmatch for him, and was worsted; a disaster 
slight enough, and very frequent among boys. If, upon this provocation, the father, 
after running three quarters of a mile, had set his strength against the child, had des- 
patched him with an hedgestake, or any other deadly weapon, or by repeated blows 
with his cudgel, it must, in my opinion, have been murder—since any of these cir- 
cumstances would have been a plain indication of the malitia, that mischievous vin- 
dictive motive before explained. But with regard to these circumstances, with what 
weapon, or to what degree the child was beaten, Coke is totally silent. But Croke 
setteth the case in a much clearer light, and at the same time leadeth his readers into 
the true abe > of the judgment. His words are— Rowley struck the child with a 
small cudgel, (Godbolt calleth it a rod, meaning, I suppose, a small wand,) of which 
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which, undesignedly, occasions death; for, in such cases, the malice 
is not implied—whereas, in a voluntary homicide, even a malice 
prepensed is implied, according to Sir Edward Coke’s own defini- 
tion of that term, viz., *that it is voluntary, and of set purpose, 
though it be done upon a sudden occasion; for if it be voluntary, 
the law implieth malice.’ 3 Inst. c. 13, p. 62. Sir William Black- 
stone has also fallen into the same error in his 4th vol. chap. 14, p. 
191, where he informs us that manslaughter is ¢ the unlawful killing 
of another, without malice either express or implied, which may be 
either voluntarily upon a sudden heat, or involuntarily, but in the com- 
mission of some unlawful act’—in both of which he is also mistaken; 
for, with respect to the latter, his doctrine cannot be admitted, ex- 
cept in cases where the circumstances of the unlawful act amount 
only to a bare trespass. 
” * * » * 4 @ . 
“So that the allowance usually made for sudden anger, when the 
blow is given with a weapon, is so far from deserving the name of ‘a 
proper distinction in the crime of killing,’ as some contend, that it 
is apparently founded in a want of that proper distinction, which the 
laws of God and reason require, concerning cases of manslaughter, 
wherein sudden anger is really excusable, which can only be when 
the killing is not voluntary, or, at least, the intention of killing not 
apparent—as in the cases before mentioned, of a man striking ano- 
ther merely with his hand,* or fist, in sudden anger, or the sudden 
thrustingt of a man down by which he is hurt in falling, so that 
death unexpectedly ensues, In these and similar cases, the malice or 
the intention of killing is not necessarily implied in the action itself; 
and, therefore, if all the other circumstances are also free from pre- 





stroke he afterwards died. I think it may be fairly collected, from Croke’s manner 
of speaking, that the accident happened by a single stroke with a cudgel not likely 
to destroy, and that death did not immediately ensue. The stroke was given in 
heat of blood, and not with any of the circumstances which import the malitia, the 
malignity of the heart gree i | the fact already explained, and therefore man- 
slaughter. I observe that Lord Raymond layeth great stress on this circumstance, 
that the stroke was with a a not likely to kill.’ 

* “See a case supposed by Judge Holt, in his edition of Kelyng’s Reports, 131, 
Regina v. Mawgridge. ‘Suppose,’ says he, ‘ upon provoking language given by B to 
A, A gives B a box on the ear, or a little blow with astick, which happens to be so 
unlucky that it kills B, who es have some imposthume in his head, or other ail- 
ment, which proves the cause of his death: this blow, though not justifiable by law, 
but is a wrong, yet it may be but manslaughter, because’it doth not appear that he de- 
signed such a mischief,’ 

t “See the case of Thompson and Daws, cited by Lord Chief Justice Holt, in the 
case Rex y. Plumer, Kelyng, p. 115. ‘Thompson thrust away Daws, and threw him 
down upon an iron in the chimney, which broke one of his ribs, of which he died: 
this upon a special verdict, was held to be only manslaughter, though the peace was 
broke, and the person slain came only to keep the peace; and it is the same if he had 
been constable,’—that is, if he did not declare his intention, (as is afterwards ex- 

lained,) and charge the offending parties in the King’s name to keep the peace. 
‘his case is properly excusable manslaughter, because it did not appear that the 
killing was voluntary, though the ‘ thrusting away’ was voluntary; and therefore 
the malice or intention was neither express nor implied, as in murder. 
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meditated malice, and laying in wait, the law has reserved a reasona- 
ble use of an unreasonable popish indulgence, called the benefit of 
clergy, to relieve the undesigning manslayer (if the occasion was not 
unlawful) from the too great severity of the common law; for in such 
cases we may safely admit Sir Edward Coke’s maxim— Delinquens 


per tram provocatus punirt debet mitius.’ 3 Inst. 55. * 
* * * * 


* * 


_ And, therefore, when a man is killed with a weapon, except it be 
by misfortune, or in self-defence, when the slayer could retire no 
further to save himself without striking, or else in such lawful and rea- 
sonable cases, wherein a man is not obliged to give back, as in the 
case of a peace officer, who is assaulted in his duty; or when any other. 
man endeavors to keep the peace, ot to save another person from vio- 
lence and oppression, or a woman in the necessary defence of chas- 
tily; or when any person resists the attack of a robber: I say, ex- 
cepting these, and similar cases, if a man wilfully strikes another with 
a weapon in sudden anger, the design of killing is, by the weapon, 
rendered express, as I have before observed, though the * prepensed 
malice’ may, perhaps, more properly (upon a sudden provocation) be 
said to be implied; and it certainly is implied or presumed in law, 
though the sudden anger was but a moment before the fatal stroke; t 
so that, if no proof can be produced by the prisoner, of an inevitable 
necessity, asin se defendendo, the act must, in reason and justice, be 
deemed ‘ wilful murder of malice prepensed.’ 

* * % . * * 

, ‘- The cases of misfortune or accident, which are deemed murder, 
are those wherein the act, which undesignedly occasions death, is in 
itself unlawful. ‘If the act be unlawful,’ says Lord Coke, ‘it is mur- 
der. Asif A, meaning to steal a deer in the park of B, shooteth at 
the deer, and by the glance of the arrow killeth a boy that is hidden 
in a bush, this is murder, for that the act was unlawful, although A 
had no intent to hurt the boy, nor knew not of him.’ 3 Inst. 56. 
Lord Chief Justice Holt, indeed, says it is but manslaughter, in which 
he is mistaken. [See his edition of Kelyng, Rex v. Plummer, 117.] 
But whether this be deemed murder or manslaughter, the killing is 
merely accidental, or by misfortune, and therefore is certainly a much 





* “*He who, provoked by anger, offends, ought to be more mildly punished.’ 

+ “I would willingly except from this rule, (if I may be allowed to do so,) that sud- 
den anger, which, of all others, is most deserving of indulgence and privilege, as 
being incited by the most atrocious injury and affront, that one man can possibly re- 
ceive from another—so far doth it surpass in villany every other act of injustice and 
dishonesty—I mean ‘the case of a husband taking the adulterer in the manner’—to 
this case alone (as Lord Bacon informs us) the ancient Roman law restrained ‘ the 
privilege of passion: to thatrage and provocation only, it gave way, that it was an 

omicide which was justifiable. But for a difference to be made,’ adds the learned 
Chancellor, ‘in case of killing and destroying man upon a forethought purpose,’ (as 
in the case of duelling,) ‘between foul and fair, and as it were between single mur- 
der and vied murder; it is but a monstrous child of this latter age, and there is no 
shadow of it in any law, divine or human? 
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less crime than that of aiming at, and striking a man with a weapon, or 
shooting at him in sudden anger, howsoever great the previous affront 
may have been. For, in the former case, though the shooting at a deer 
belonging to another person, is both unlawful and voluntary, yet the 
manslaughter, which it accidentally occasions, is involuntary and with- 
out intention; whereas, in the voluntary aiming and shooting at a 
man, the act itself is not only unlawful, but implies malice; or rather, 
I may say, the malice is expressed by the act; and the sudden anger 
is so far from being an excuse, that it is, absolutely, a further proof of 
the malice and intention of killing. The malice was also implied in 
the case of the Lord Dacres, though his Lordship was not half so 
criminal in his unlawful hunting, as the passionate man who strikes 
with a weapon. See how the case is mentioned by Lord Chief Jus- 
tice Kelyng, (Rep. p. 87,) published by Judge Holt. 

«¢The Lord Dacres and Mansell, and others in his company, came 
unlawfully to hunt in a forest, * and being resisted, one of the com- 
pany, when the Lord Dacres was a great way off, and not present, 
killed a man: judged murder in him and all the rest, and the Lord 
Dacres was hanged.’ 

“Lord Chief Justice Holt supposes a case in his reports of Rex v. 
Plummer, p. 117, in the same book, which is in some degree similar. 
‘So,’ says he, ‘if two men have a design to steal a hen, and the one 
shoots at the hen for that purpose, and a man be killed, it is murder in 
both, because the design was felonious.’ See also the last paragraph 
of page 56, 3 Inst. concerning the shooting at a tame fowl, of which 
this case, supposed by Judge Holt, isan explanation. But surely the 
design must be much more felonious when a man wilfully strikes his 
neighbor with a weapon in sudden anger, because this must necessa- 
rily be allowed to be an act ‘committed felleo animo, with a fell, fu- 
rious, and mischievous mind and intent,’ which is Lambard’s definition 
of felony, c. 7, p. 224. 

% * * * * * 

“ But I must return once more to the opinions of the professors of 
law. ‘It is said, t that if he who draws upon another in a sudden 
quarrel, make no pass at him till his sword is drawn, and then fight 
with him, and kill him, is guilty of manslaughter only, &c., (1 Haw- 
kins’ Pleas of the Crown, c. 31, § 28,) for which he quotes Kelynge 55, 
Gl, and 131. But the pretence for this indulgence is as frivolous as 





* “Judge Kelynge was mistaken in this point: for the Lord Dacres probably would 
not have been treated with such severity, if the trespass had been in a forest or open 
chase; but it was in a Park, belonging to Mr. Pelham, in Surry, (Crompton 25,) so 
that the unlawful hunting was more than a bare trespass. See note, p. 23, 24, and 25. 
See also 1 Hawkins, c. 31, § 46, where another ground for the imputation of murder, 
in that case, seems to be assigned, viz. a resolution of divers persons to resist all op- 
posers in the commission of a breach of the peace, though it be only, as he calls it, a 
bare breach of the peace.’ 

+ “ This opinion is in the true style of a tradition, such as those by which the Jews 
of old ‘ perverted the law.’ ” ' 


Vor. IV.—No. 10. 56 
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the doctrine is false, viz. ‘ because,’ says Mr. Hawkins, ‘ that by neg- 
lecting the opportunity of killing the other before he was on his guard, 
and in a condition to defend himself, with like hazard to both, he 
showed that his intent was not so much to kill, as to combat with the 
other, in compliance with those common notions of honor,’ &c. But 
is not the ‘intent to kill, or to do some bodily harm, and certainly, at 
least, the risk of killing, included in the intention ‘to combat’ with 
dangerous weapons? And is it justice? Nay! is it common sense to 
excuse a notorious crime, by the plea of an intention to commit ano- 
ther crime almost as bad? 

“ ] have shown, by fair comparison with a variety of cases, that the 
crime of wilfully striking or combatting with weapons in sudden an- 
ger, is amuch more unlawful act than many others, wherein even in- 
voluntary and accidental homicide has been solemnly adjudged mur- 
der, and has been generally admitted as such by the sages of our law 
in their Reports; and it will therefore be highly disgraceful to our 
law, but more particularly (because deservedly) to the professors of it, | 
if they should still persist in the unreasonable and unjust practice of 
punishing lesser crimes with more severity than the crying sin of vol- 
untary manslaughter, which, as 1 have already proved in my preface, 
is absolutely unpardonable in this world, by the laws of God!” 





SUPREME JUDICIAL COURT OF MAINE: APRIL, 1847, AT PORTLAND. 


Isaac Srurprvant v. Eruram Sturpivant. 
[From THE Law Reporter. | 


An inchoate right of dower is an existing incumbrance. 


Tuts was an action on a note, promising to pay a certain sum 
within one year after the defendant should so become possessed of a 
certain farm, so that he could convey it free and clear of incum- 
brances. At the time of giving the note, there was an inchoate 
right of dower existing in a woman whose husband was then alive, 
but who subsequently deceased; whereupon her dower was claimed 
and set off to her in the farm, and is still held hy her. It was insisted, 
as the defendant acquired the actual possession of the farm before 
the dowress had become entitled to have dower assigned to her, that 
the defendant had had it in his power to sell the farm free of incum- 
brances. But the Court, in their opinion, delivered by Suxptey, J., 
held that the right of the dowress, though not contingent at the time 
of giving the note, was an existing incumbrance, as decided in this 
State and Massachusetts, (citing the authorities) although Mr. Jus- 
tice Story on one occasion had expressed a different opinion. 

















EXCHEQUER CHAMBER: JANUARY, 1847. 


Price v. GREEN, * 


RESTRAINT OF TRADE—COVENANT, DIVISIBILITY OF—LIQUIDATED DAMAGES. 


R. P. covenanted with J. G. not to carry on the trade of a perfumer, &c. within the 
the cities of London and Westminster, or within 600 miles from the same, and 
bound himself in 5,000/. by way of liquidated damages for the observance of the 
covenant. The plaintiff below, the executor of J. G., brought his action fora 
breach of the covenant, by the defendant carrying on the business in the city of 
London. Plea, that the indenture was void, because the covenant extended to all 
England. On demurrer to the plea, judgment was given for the plaintiff. A 
writ of enquiry having been executed before a Judge, he directed the jury to 
assess the damages at the whole sum of 5,000/. The defendant tendered a bill 
of exceptions to the Judge’s ruling, and brought a writ of error on the judgment 
upon the demurrer: Held, that the covenant was divisible: and that, although 
void as regarded the distance of 600 miles from London and Westminster, it was 
good as regarded the cities of London and Westminster themselves. 


Held, also, that the jury were properly directed to assess the damages at the whole 
5,000/., and not to ascertain the actual damage. 


Error from the Court of Exchequer. 

This was an action of covenant. The declaration was for the breach 
of a covenant not to carry on the trade of a perfumer, toyman, and 
hair-merchant within the cities of London and Westminster, or 





# The case of Price v. Green was cited in the argument of the case of Werk v. 
Lange, at the last (May 1847) term of the Supreme Court of Ohio for Hamilton County, 
and, probably, was decisive of that case upon the question as to the divisibility of the 
covenant in the agreement set forth in the declaration. 

Werk v. Lange was an action of covenant brought to recover $4,000 as liquidated 
damages upon an agreement entered into on the 8th February, 1843, by the plaintiff, 
Nicholas Verdin, and defendant, who, for some time previous, and up to the date of 
the agreement, had been partners in business under the firm of M. Werk & Co. B 
this agreement the partnership was dissolved, and Lange sold to Verdin & Werk his 
(Lange’s) interest in the partnership property, with some few exceptions, for the con- 
sideration of $11,500, of which the sum of $6,247 was paid down, and notes given for 
the residue, payable as therein specified. 

Then followed this covenant: “And the said Lange does hereby covenant to and 
with the said Werk individually, that he, the said Lange, will not establish, nor be 
connected either directly or indirectly, with any person, without the consent of the 
said Werk in writing, in the star candle or stearine business, or the manufacturing of 
either or both of said articles, at any place within the county of Hamilton, in the State 
of Ohio, or at any other place whatever in the United States of America, or give his as- 
sistance, or communicate his knowledge of said business to any person whomsoever, 
until after the first day of January, 1846, under the forfeiture of $4,000 to said Werk 
as liquidated damages.” The declaration, after setting forth the agreement, averred 
that the above covenant was made with a view of securing to the plaintiff the benefit 
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within the distance of 600 miles from the same respectively; for the 
observance of which covenant the defendant bound himself, his 
heirs, &c., in the sum of £5,000, as and by way of liquidated dam- 
ages, and not by way of penalty. The defendant set out the deed 
on oyer, and pleaded that the cities of London and Westminster, and 
the distance of 600 miles from them, comprised the whole of Eng- 
land and Wales, and nineteen twentieths of Scotland; and that the 
covenant was, therefore, void in law. 

To this plea there was a demurrer. 





of the business therein specified in the county of Hamilton, and was the principal 
inducement for the plaintiff’s executing said article, and giving the notes therein 
mentioned. Itthen alleged a breach by the defendant in this, that on the first of 
January, 1844, he did, without plaintiff’s consent, establish and become concerned 
with certain persons named, in the county of Hamilton, in the star candle and stearine 
business, &c., &c. 

The defendant, after oyer of the article of agreement, demurred. The points re- 
lied upon in support of the demurrer, were, 1. Want of consideration for the cove- 
nant: 2. The covenant is an illegal restraint of trade, and therefore void. 

The Superior Court of Cincinnati, at the January term, 1846, sustained the de- 
murrer. That Court held that the declaration disclosed a consideration for the cove- 
nant; that, although it might be true that contracts of this kind were exceptions to 
the general rule, thata seal imported a consideration, and, in speaking of the considera- 
tion of such contracts, Judges have used the expressions, “ fair consideration”— 
“good and adequate consideration,” yet it was enough that there was actually a con- 
sideration, a legal one, and of some value. 

Upon the other point the Court held, asa general principle, that where the restraint 
of the party from carrying on his trade was larger and wider than the protection of 
the party with whom the contract was made could possibly require, such restraint 
would be unreasonable in law, and acontract to enforce it would be void. A restraint 
greater than necessary to insure protection to the party, would be oppresive, unrea- 
able, injuring the party restrained, and benefiting no one. The Court was of opin- 
ion that the restriction in the agreement extended to the whole of the United States 
—that the covenant was not divisible; that it was not good as to the county of Ham- 
ilton, and void as to other parts of the United States; that the latter clause, as to the 
United States, included the former: it was as though it had read “at any place in 
the United States;” and if the words “at any place within the county of Hamilton, 
in the State of Ohio,” were stricken out, or had been omitted, the covenant would 
have been the same, and included the county of Hamilton; that in this country, in 
that business, with the facilities of transporting the manufactured articles to every 
section of the Union, no one man could possibly require the whole territory of the 
United States to protect him in his business. 

The case was taken by writ of error to the Supreme Court, and decided at the last 
May term. Judge Read, in delivering the opinion of the the Court, intimated that 
he was not disposed to hold any contract restrictive of trade void on that account: 
as to this case, however, the Court held that there was a sufficient consideration ex- 
pressed in the deed for the covenant restraining the party; that the covenant was di- 
visible, and good for the county of Hamilton; and as that part of the covenant was 
broken, the demurrer ought to have been overruled. 

The difference in opinion between the two Courts, arises on the construction of the 
language of the covenant. The case of Price v. Green was thought by counsel, and 
probably by the Court, conclusive upon that point. We think the covenant in that 
case divisible. It restrained the parties within the cities of London and Westmin- 
ster, or within the distance of 600 miles from the same. The covenant as to the dis- 
tance of 600 miles from the cities expressly excludes them; and the restriction within 
the cities is perfect and independent of the other. Can the same be said of the cove- 
nant in Werk v. Lange? 

See the case of Mallan v. May. 
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The principal allegations in the pleadings are set out in the judg- 
ment of the Court. 

The Court below gave judgment for the plaintiff on the demurrer. 

On the execution of the writ of enquiry, before Pollock, C. B., 
that learned Judge directed the jury to assess the damages at 
£5,000, which they did accordingly. To this direction the defen- 
dant’s counsel tendered a bill of exceptions, on the ground that the 
plaintiff was not entitled to the whole amount mentioned in the cov- 
enant in respect to the breach assigned in the declaration. 

The defendant afterwards brought a writ of error. 

Cowurne, for the plaintiff in error. The first question which 
arises on this demurrer is, whether this covenant can be enforced at 
law. It is bad, because it is an illegal restraint of trade. It is also 
an entire covenant; and even if it contains a good part, that part 
cannot be separated from the rest whichis bad. ‘To confine the 
covenant to London and Westminster, would be to frame a new 
covenant for the parties. In the case of Davis v. Mason, 5 Term 
Rep. 120, which has been cited on behalf of the plaintiff below, 
Lord Kenyon construed the covenant as one restraining the party 
from practising only at a particular place named—a construction 
which cannot be applied here. Part of a covenant which is illegal 
cannot be rejected if the covenant be entire. Lowe v. Peters, Wil- 
mot’s Notes, 364. The covenant in that case, which was not to 
marry any one but the plaintiff, and to pay a sum of money to the 
plaintiff on marrying another, was quite as divisible as the present, 
but was held to be entire and void. In Bunn v. Guy, 4 East. 190, 
where the covenant was not to practise as an attorney in London, 
or within one hundred and fifty miles of it, the divisibility of the 
covenant was only suggested in argument. In Horner v. Graves,7 
Bing. 735, a covenant not to practise within one hundred miles of 
York, was held to be void, and its divisibility was not suggested. 

[Parreson, J. There the breach was assigned on the illegal part 
of the covenant. ] 

In Hinde v. Gray, 1 Man. & Gr. 195, the breach was not so confined, 
and might have been held good pro tanto if the covenant could have 
been divided. The Court below decided the present case on the 
authority of Mallan v. May, 11 Mee. & Wels. 653; but that case ought 
to be reviewed. Chesman v. Nainby, 2 Stra. 739, s. c. 2 Ld. Raym. 
1456, is distinguishable for the present. ‘There the covenant was 
to restrain C. from carrying on a business, or assisting or structing 
any one in the business, within half a mile of the residence of N. 
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That was held to be legal. But here the restraint would extend be- 
yond England into Scotland. Next, as to the exceptions taken. 
Even if the judgment on the demurrer is right, the Judge was 
wrong in holding that the plaintiff was entitled to the whole sum of 
£5,000 as liquidated damages. If the contract is altered, why 
should the defendant pay the whole sum? 

[Coreriper, J. Is it not a fallacy to say that the judgment al- 
ters the contract? It only construes it.] 

The penalty for trading in London and Westminster ought to be 
much less than for trading throughout so great an extent as that 
named in the covenant. 

[Maute, J. In Mallan v. May the towns did not form a continu- 
ous series, as in this case. That was much more like a divisible 
contract. | 

Suppose the restraint was to apply to certain named counties, and 
the whole covenant was considered illegal, as being too large, which 
of the counties would the Court reject as unreasonable? Ifthe Court 
sees that part only of a contract is illegal, they can strike that part 
out; but if the whole is illegal in its object, that cannot be done. 

Martin, for the defendant in error. First, the Court below was 
right as to the divisibility of the contract. Secondly, the bill of ex- 
ceptions was improperly tendered, and error does not lie. Thirdly, 
the ruling of the Lord Chief Baron was correct. According to 
the scope of this deed, there is no stipulation for amonopoly. There 
is the sale of a good-will in business, and incidental to that sale there 
is an agreement by the seller not to defeat the object of the pur- 
chaser. It is argued that the covenant cannot be enforced as to 
London and Westminster, because it extends 600 miles beyond 
those places. That might be true if the covenant was void. But 
there is no rule of law making it void. The cases cited do not bear 
upon this question. In Davis v. Mason the question did not arise. 
Lowe v. Peers is an entire contract not to marry with any other than 
the plaintiff. In Horner v. Graves it is consistent with the breach 
that the practising was at the farthest point, not as here, within a 
reasonable distance. So also in Bunn v. Guy. In Hinde v. Gray 
this point was not raised. Chesman v. Nainby is directly in point, 
and is a judgment in the House of Lords. Though that was an ac- 
tion on a bond, it does not in this respect differ from an action on 
acovenant. There is no substantial difference between the two 
cases; andif the contract was divisible in that case, it is also divi- 
sible in this. 
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[Parreson, J. It was argued in JVicholls v. Stretton, that a bond 
and a covenant are different things, the bond being one-sided; but 
that, in the case of a covenant, if the consideration was illegal, the 
whole fell to the ground. ] 

A deed is equally obligatory, whether it contains a consideration 
ornot. There is a difference between a contract which the law 
will not enforce, and one which is illegal. See Chitty on Contracts. 
In Mallan v. May the whole law on the subject is gone through. Se- 
condly, no bill of exceptions or writ of error lies for misdirec- 
tion on the execution of a writ of inquiry, which is a mere “inquest 
of office,” as it is said in Bruce v. Rawlins, 3 Wils.61. A writ of en- 
- quiry may be dispensed with. In Gould v. Hammersley, 4 Taunt. 
148, it was assigned as error that there was no execution of the 
writ of enquiry entered on the record, and it was decided not to 
be error. The cases are collected in Holdipp v. Otway, 2 Wms. 
Saund. 105, a, and they show that the statute of Westminster is 
confined to writs of nisi prius. 

[Coteripcr, J. There may be a bill of exceptions to a trial at 
bar. | 

A Judge, acting on a writ of enquiry, is merely an assistant to 
the sherifl—per Holt, Anon. 12 Mod. 610, case 1020. 

[Parreson, J. The process goes to the sheriff, not the writ it- 
self.] 

In Hewit v. Maniell, 2 Wilson, 372, where a party who had got 
interlocutory judgment became bankrupt before execution issued, 
and then proceeded with the execution of the writ of enquiry, the 
assignees were held entitled to bring sci. fa. on the judgment. 

In Wait v. Smales, Barnes, 135, where a writ of enquiry by con- 
sent was to be executed by a Judge at assizes, the case was held 
not to be within the rules affecting records of Nisi Prius, and the 
Judge to be no more than an assistant to the sheriff to whom the 
writ was directed. Thirdly, the ruling of the learned Chief Baron was 
correct. The covenant was only incidental to the sale of the good- 
will; and the object of fixing the damages was to render that cer- 
tain which would otherwise have been uncertain. The only ques-° 
tion is, whether the contract has been broken. Kemble v. Farren, 
6 Bing. 141, puts the doctrine of liquidated damages on a right foot- 
ing. See the cases cited in Gainsford v. Griffith, 1 Wms. Saund. 58. 

Cowuine, in reply. If the £5,000 was to be paid, in case the 
trade should be carried on any where within 600 miles of London 
and Westminster, the covenant is bad as being too large. The bill 
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of exceptions will lie. The language of the statute of Westmin- 
ster is very large; and, being remedial, it is to be construed libe- 
rally. In the case of Strother v. Hutchinson, 4 Bing..N. C. 83, the 
statute was held to extend to a sheriff in the County Court. The 
bill of exceptions is not confined to cases where there is a writ of 
nisi prius. It applies, for instance, to a trial at bar. Thurstan v. 
Slatford, Lutw. 905, a. 

[Maute, J. Would it lie to a sheriff executing a writ of a 
or to a master computing principal and interest?] 

The reason given by Lord Coke (2 Inst. 427) applies strongly to 
such cases. He says that the statute extends not only to all Courts 
of record, but to the county Court, the hundred, and Court Baron, 
“for therein the Judges were more likely to err.” Bac. Abr. I. p. 
780. Cur. adv. vult. * 


Jan. 19,1847. Parreson, J., delivered the judgment of the Court. 
This was an action of covenant by the executor of John Gosnell 
against the defendant, for the sum of £5,000, as liquidated damages, 
for the breach of a covenant contained in an indenture, which is set 
out on oyer upon the record. It appears by the indenture that 
Gosnell and the defendant Price had been partners as hair-dressers 
and perfumers in London. The partnership was agreed to be dis- 
solved, and Gosnell purchased the defendant’s share of the business 
at £1,500, and also his share of certain leasehold premises at £600, 
and his share of their stock in trade at £4,149 18s. 6d., secured by 
bond. ‘The £1,500 is recited to have been paid, and then the cov- 
enant of the defendant is in these words: ‘ And in pursuance and 
performance of the agreement in the behalf, and in consideration of 
the said sum of £1,500 to the said Rees Price by the said John Gos- 
nell paid as herein-before mentioned, he, the said Rees Price, doth 
hereby covenant, promise, and agree with and to the said Gosnell, 
his executors, administrators, and assigns, that he, the said Rees 
Price, shall not, nor will at any time during his life, either by or 
for himself, or for or with any other person or persons whomso- 
ever in trust for him, or to or for his use, benefit or advantage, use, 
exercise or carry on within the cities of London or Westminster, 
or within the distance of 690 miles. from the same, respectively, 
the trade or business, or trades or businesses of a perfumer, toyman, 





* Present, Tindal, C. J., Patteson, J., Williams, J., Coleridge, J., Coltman, J., Maule, 
J., Wightman, J., and Erle, J. 
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and hair merchant, or any other trade or business lately carried on 
by them, the said Rees Price and John Gosnell, in copartnership to- 
gether, under the hereinbefore mentioned articles of copartnership 
of the first of January, 1829. And, for the due observance and 
performance of this covenant, by and on the part of him, the said 
Rees Price, he, the said Rees Price, doth hereby bind himself, his 
executors, and administrators, to the said John Gosnell, his heirs, 
executors, administrators, and assigns, in the sum of £5,000, as and 
by way of liquidated damages, and not of penalty.” 

The declaration then states a breach of this covenant, by the de- 
fendant carrying on the business of a perfiimer in the city of Lon- 
don. The defendant pleads that the cities of London and Westmin- 
ster, and 600 miles from the same, include all England, whereby the 
indenture is void. ‘To this plea the plaintiff demurs, and judgment 
has been given for him in the Court below. Upon the argument in 
this Court it is conceded that the covenant is void so far as regards 
the distance of 600 miles from London and Westminster; but it is con- 
tended for the defendant in error that the covenant is divisible, and 
stands good so far as regards the cities of London and Westminster, 
upon which part of it the breach is assigned. The case of Mallan 
v. May, in the Court of Exchequer, is an express decision upon this 
point in favor of the defendant in error; but that case having been 
decided very recently, the present writ of error is, in truth, brought 
to question that decision as much as the judgment in the principal 
‘case. Had the words of this covenant formed part of the condition 
of the bond, it cannot be denied that they might be taken sepa- 
rately, for that point has been expressly decided in Chesman v. 
Nainby, on a writ of error from the Common Pleas; and, again, in 
the same case in a writ of error to the house of Lords. Again, it 
cannot be denied that if this indenture had contained two cove- 
nants in point of form, the one relating to London and Westmin- 
ster, the other to a distance of 600 miles from them, the invalidity 
of the latter would in no way have affected the former. The ques- 
tion, therefore, seems to be one of construction: whether, from the 
language used, the covenant be capable of division. Now, if such 
language admits of its being construed divisibly in the condition of 
a bond, it is difficult to see why it is not equally capable of such 
construction when it occurs in a covenant. No doubt this covenant 
formed the consideration for the payment of £1,500, and possibly 
Gosnell would not have given so large a sum unless the prohibition 
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to trade had been as extensive as by the whole of the covenant it 
is made to be; but this is conjecture only; and, independent of the 
point that for a covenant under seal, no consideration is necessary, 
it should be observed that the restriction as to 600 miles from Lon- 
don and Westminster is only void, not illegal; and, therefore, the 
rest of the restriction would have formed a sufficient consideration 
for the agreement to pay £1,500. Upon the whole, we are of opinion, 
that this covenant is divisible, and that the judgment of the Court of 
Exchequer must be affirmed as to that point. 

The other question arises upon the writ of inquiry, executed be- 
fore the Lord Chief Baron, to whose direction to the jury a bill of 
exceptions was tendered. ‘The first objection raised is, that in a 
writ of inquiry the Judge is but assessor to the sheriff, and that a 
bill of exceptions will not lie. ‘The second is, that the jury should 
have been directed to find the actual damage sustained, and not the 
whole £5,000. As we are of opinion that the direction of the Lord 
Chief Baron was right, we are not called upon to give any opinion 
on the first objection. The £5,000 is expressly declared by the 
covenant to be as and by way of “liquidated damages, and not of 
penalty.” Itis a sum named in respect of the breach of this one 
covenant only, and the intention of the parties is clear and une- 
quivocal, The Courts have, indeed, held, that in some cases the 
words “liquidated damages” are not to be taken according to their 
obvious meaning; but those cases are all where the doing or omitting 
to do several things of various degrees of importance is secured by’ 
the sum named; and, notwithstanding the language used, it is plain 
from the whole instrument that the real intention was different. 
Here, however, there is but one thing to which the £5,000 relates, 
the restriction of trade, though extended to two different districts; 
and it is plain that the parties intended that if the restriction was 
violated in either district, the sum should be paid, and not that in- 
quiry should be made as to the actual damage and loss sustained. 
Upon this point, therefore, as well as on the other, we are of opinion 
that the judgment must be affirmed. Judgment affirmed. 
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WILL—DIVERSITY OF STATE LAWS—EXECUTION AND PROBATE. 


G. A. Wirxus anv Carouine M., nis Wire, v. J. M. Tavtor, Er AL. 
[From tHe Cuarteston Covurter.] 


Tuis is a most curious and interesting case. Henry Taylor was an 
Englishman born, but, migrating to this country, he was naturalized 
in Georgia, January 11, 1807. He owned a large estate in both 
Georgia and South Carolina, and lived in the latter State about thirty 
years, towards the latter part of his life. It consisted principally of 
Laurel Hill, a plantation and negroes, in St. Peter’s Parish, South 
Carolina, and of money and stocks in Savannah and Liverpool. His 
second wife, whom he married not long before his death, and when he 
had reached the age of three-score years, was a young lady of St. 
Peter’s Parish, Beaufort District, in this State, named Mary Caroline 
Roberts, who was just blooming into womanhood, at the tender age 
of sixteen years. Several years before his death he had sold out all 
his real estate in South Carolina, and returned to England with a view 
of permanent residence there. Some difficulties, however, in the ar- 
rangement of his monetary concerns, called him back to this country, 
and he was obliged to repossess himself of his plantation in Beaufort 
district, in consequence of nonpayment of the purchase money. The 
July before his death his youthful wife presented him with an heir to 
his name and fortune; and the certificate of baptism, by the offici- 
ating clergyman, described the child (he dictating the words) as son 
of Henry Taylor and Mary Caroline Taylor, of South Carolina. 
Returning South, he took lodgings at first at the Pulaski House, in 
Savannah, and then resided “in his owned hired house,” in that city, 
where he died, on the 19th January, 1841. By his will, dated Janu- 
ary 24th, 1840, describing himself as Henry Taylor, of South Caro- 
lina, he directed his whole estate, real and personal, to be sold, and 
$30,000 thereof to be invested in stock, for the use and benefit of his 
wife during her life, and after her death for his children; and the 
bulk of the residue of the estate he directed to be invested for the 
benefit of his children by her, liberally allowing her $700 a year for 
the maintenance and education of each of them. He left, however, 
but one child, Henry Taylor, a minor. The testator named his friend, 
John P. Williamson, of Savannah, his nephew, Jno. M. Taylor, of 
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Pipe Creek, South Carolina, and his friends Andrew Low and William 
Smith, of Liverpool, his executors. The execution of the will was 
attested to by John P. Williamson, (the Georgia executor,) J. Balfour, 
and Amos Scuedor. In Georgia the will was admitted to probate, 
and J.P. Williamson qualified and acted as executor; and the instru- 
ment has been adjudged in that State to be good and valid as to both 
real and personal estate. There was, however, nothing but personalty, 
chiefly in stocks, in that State. The will was also admitted to pro- 
bate in solemn form, in South Carolina, by the Ordinary of Beaufort 
district. An appeal was taken from that decision to the Court of 
Common Pleas, before Wardlaw, Justice. Two questions were made: 
first, as to the domicile of the testator, which the jury found to be in 
South Carolina; and secondly, whether the executor, J. P. Williamson, 
was a competent witness to prove the will, (he taking no legacy or 
other interest, beyond his commissions as executor, under the will,) 
under the statute of 25 Geo. 2, c. 6, (2 stat. 580,) avoiding legacies or 
other interests, given to witnesses of wills, and making the wills good. 
Judge Wardlaw held the British statute to be in force in South Car- 
olina, ruled the witness competent under it, and directed judgment to 
be entered in favor of the will. 

From this decision an appeal was taken, and ultimately carried up 
to the Court of Errors, on the ground “ that the case is not within the 
statute of Geo. 2, even if that statute be of force in South Carolina, 
and that J. P. Williamson was not a competent attesting witness to 
the paper propounded as the will of Henry Taylor.” 

The case was ably and eloquently argued by J. L. Perieru and 
Wx. C. Preston, Esquires, for the appellant, testator’s widow, and by 
R. De Trevinte and W. F. Cotcock, Esquires, for the appellee, Jno. 
M. Tavytor, the named executor in this State. 

The Court of Errors, per Frost, J., in May, 1845, adjudged, that 
although in England, an executor, who takes no legacy or other in- 
terest under a will, is a competent witness to prove it, in an issue be- 
tween the heir and devisee; and, prior to Stat. 1. Vict. c. 26, an exec- 
utor with like exemption of interest, or who had released, and who 
was not a necessary party by having made probate of the will, was 
admitted, in the Ecclesiastical Courts, in support of a will of personal 
property; yet, in South Carolina, his right to commissions creates an 
interest which renders him an incompetent witness for that purpose. 
It also adjudged, that although the Stat. of Geo. 2 was of force in 
this State, wills of personal estate were not within the mischief or the 
remedy of that statute, either at the time of its passage or its adoption 
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in this (then) province, as no attesting witnesses were then necessary 
to their execution. The judgment of the majority of the Court was, 
“that one appointed executor, by his right to commissions, takes an 
interest by the will, which renders him an incompetent attesting wit- 
ness, under the act of 1824, (requiring the same form of attestation to 
wills of personal estate as to those of real estate,) and that the Stat. 
25 Geo. 2, c. 6, is in force in South Carolina, but the competency of 
the attesting witness (to a will of personal estate,) is not thereby re- 


stored.” 
Jounson and Dunkin, Chancellors, concurred. 


Ricuarpson, J.. and Harper, Ch., were absent at the hearing; but 
the former heard the argument in the Law Court of Appeals, before 
the case was ordered to the Court of Errors. 

O’ Neat, J., delivered a separate opinion, concurring in the incom- 
petency of the executor to attest the will, but dissenting as to the 
Stat. of Geo. 2 being of force in this State. 

Jounson, Ch., concurred, except as to the power of the British Par- 
liament to enact laws for the government of this State when a Bri- 
tish colony. 

Ricwarpson, J., concurred, 

Evans, J., dissented, on the ground that the Stat. of Geo. 2 was of 
force in South Carolina, and restored the competency of the executor 
as a witness by avoiding his executorship. 

Butter, J., concurred. 

Warptaw, J., dissented in an elaborate opinion, maintaining his 
views on circuit. 

After this decision, which only settled the question as to the per- 
sonal estate in South Carolina, and the intestacy of Henry Taylor as 
to the same, whereby one third devolved on his widow, and two thirds 
on his infant son, the letters testamentary to J. M. Taylor were re- 
voked, and administration of Henry Taylor’s estate granted to the 
Rev. Peyton L. Wade, and the widow, intermarried with G. A. Wil- 
kins, of New York. 

The contest next arose as to the effect of the will on the real es- 
tate. G. A. Wilkins, and Caroline M., his wife, filed their bill and 
supplemental bill in equity, originally against J. P. Williamson, ex- 
ecutor of H. Taylor, and, he dying, they revived it against J. M. Tay- 
lor, the executor who had proved the will, and had qualified in South 
Carolina, Henry Taylor, the minor, and the Rev. Peyton L. Wade, 
administrator of Henry Taylor, deceased, to try the question at issue. 
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The circuit decree, entered pro forma, supported the validity of 
the will as to the real estate. 

On appeal, however, to the Equity Court of Appeals, the Court, 
per Harper, Ch., adjudged that the will, having directed all the lands 
of testator to be sold and converted into money or personalty, was to 
be construed altogether as a will of personal estate, and that the Law 
Court, (which the. Equity Court was bound by law to follow,) hav- 
ing decided this very will to be void as to the personal estate, it was 
equally void as to the realty, converted by its own provisions into per- 
sonalty. The circuit decree was, therefore, reversed—J. JoHnsTon 
and Dunxr, Chancellors, concurring. 

This result of this decree is, that Henry Taylor, deceased, died in- 
testate, as to both his real and personal estate in South Carolina, and 
the same goes one third to his widow and two thirds to his son. 

But the will having been adjudged valid in Georgia, the property 
there goes according to the will; and a difficult and complicated 
question, yet to be adjudged, arises as to the $30,000 bequeathed the 
widow for life, which, we understand, will be litigated before the ju- 
diciary of Georgia. 





SUPREME JUDICIAL COURT OF MAINE: APRIL, 1847, AT PORTLAND. 
Roszerr P. Dunuar v. Joun D. Buzzent. 


[From tHe Law Reporter. | 


PROMISSORY NOTE—ACTION BY PARTY NOT INTERESTED IN THE NOTE. 


Tuts action was brought on a note of hand, by the plaintiff, as en- 
dorsee, It appeared that the plaintiff had no interest in the note; 
that at the request of the owner, he had consented that the action 
should be brought in his name. 

Tenny, J., delivered the opinion. It was held that this formed no 
‘ground of defence to the maker, 
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SELECTIONS FROM 2 GILMAN’S REPORTS. 


Administrator and Executor. An executor, administrator, or guar- 
dian may dispose of the personal estate or assets of his testator, in- 
testate or ward, to a bona fide purchaser for a valuable considera- 
tion, and the contract will be obligatory, unless the purchaser 
knows, or had good reason to suspect that the sale is made witha 
design to misapply the funds to the prejudice of those interested in 
the estate, and the purchaser is not bound to see to the proper ap- 
plication of the money. But if, in either case, such sale is made 
by an executor, administrator or guardian, in payment of his own 
private debt, it is, zpse facto, a misapplication of such funds, and 
fraudulent and void as to those for whose benefit the estate or pro- 
perty is holden. McConnell v. Hodson, 640. 


Adverse Possession. ‘The English doctrine in relation to real estate 
is applicable to the Government of the United States. It possesses 
the same rights of sovereignty and prerogative in respect to the 
publiclands. By the right of eminent domain, it is the absolute and 
exclusive owner of the public lands, which it has not alienated or ap- 
propriated. It is seized of them to as full an extent as the British 
Government can be of itsdomain, It cannot be disseized. No ad- 
verse possession is created by an entry upon its lands. Possession, 
thus acquired, can never ripen into a right, nor authorize any de- 
fence against the Government. The Government may treat the 
person thus in possession, as an intruder, and sue him in trespass, 
Cook v. Foster, 652. 


Arrest of Judgment. The correct rule of practice is, not to en- 
tertain a motion in arrest of judgment after the overruling of a de- 
murrer to the declaration, and the fact whether the demurrer was 


argued or not, will not vary the application of the rule. Rouse v. 
Peoria Co., 99. 


Attachment. By the service of the writ in cases of attachment, 
the plaintiff acquires a qualified lien on the estate attached, for the 
satisfaction of his particular debt, which may become perfect 
when the debt is merged in a judgment; and, if personal property 
be attached, the possession is transferred to the sheriff. The People 
v. Cameron, 468. 
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Altorney. Where a judgment was obtained against a party rep- 
resented by one not authorized to appear, it was held that the Court 
had the power to vacate the judgment on motion, without com- 
pelling the party to resort to Chancery for relief, or to a suit against 
the attorney; that the judgment could be wholly, or in part set 
aside, and upon terms. Lyon vy. Boilvin, 629. 


Contempt. A Clerk of the County Commissioners’ Court, who 
had been ordered to be removed from ‘office, but who had appealed 
from such order, was directed to deliver the books, &c., of his office 
to a person whom the Court had appointed as his successor. He 
refused to comply, and the Court ordered the successor to enter an 
order of commitment of his predecessor to jail for fifteen days, for 
a contempt in not delivering up the books, &c., as required, which 
was done, and an attachment issued and delivered to the sheriff, 
who arrested him: Held, that the appeal operating as a supersedeas, 
there was no vacancy in the office, and that no successor could be 
appointed: Held, also, that the Court could not punish for a con- 
tempt in such case, and therefore that the order of commitment and 
the imprisonment under it were both illegal and void. Ex parte 
Thatcher, 167. 


Contract. A agreed to work for B for a term of eight months, for 
the sum of ninety dollars, but at the end of four months, without 
any fault on the part of B, he left his employment: Held to be an 
entire contract, and that A could not recover for the work done. 
Eldridge v. Rowe, 91. 

Criminal Law. A prisoner, when called upon to plead to an indict- 
ment, may demand acopy of the indictment, &c., before he can be 
compelled to plead; and if the Court should refuse the request, it 
would be error, and the fact should be preserved in a bill of excep- 
tions. But if the prisoner plead, and go to trial without objection, 
he waives his right. McKinney v. The People, 540. 

A prisoner may demand a panel of the jury, and if he object to 
being tried until the panel is furnished him, and the Court refuse it, 
it is error, and the fact should be preserved in a bill cof exceptions. 


Ib. 


Damages. In action of trespass for assault and battery, the con- 
dition in life and circumstances of the parties are peculiarly the pro- 
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per subjects for the consideration of the jury in estimating the dam- 
ages. ‘They may take into consideration the pecuniary resources 
of the defendant, and may give exemplary damages, not only to 
compensate the plaintiff, but to punish the defendant, according to 
the circumstances of the case. McNamara v. King, 432. 

In an action of slander, the plaintiff may, in aggravation of dam- 
ages, prove that the slander had been repeated at any time within 
the statute of limitations, even after the commencement of the 
suit. Hatch v. Potter, '725. 


Evidence. On an action of slander, the same rule in regard to 
evidence of general reputation obtains, as where the character of a 
witness is sought to be impeached. The witness must be able to 
state what is generally said of the person by those among whom he 
dwells, or with whom he is chiefly conversant: it is not sufficient 
for him to state what he has heard others say, for they may be few 
innumber. Regnier v. Cabot, 34. 

In an action against a firm upon a note, if one verify his plea 
under oath, and the other omit to do so, the latter thereby admits 
that he was a member of the firm composed of himself and his co- 
defendant, and that the note was genuine, and the plaintiff is not 
bound to prove these facts as to him. Stevenson v. Furnesworth, 715. 

If one of two defendants verify his plea by oath, the plaintiff is 
required to prove his case as to him only. By the “Act regard- 
ing evidence in certain cases,” approved Feb. 17, 1841, the rule of 
evidence respecting the proof of partnership is changed, and it is 
placed upon the same footing with the proof of the execution of 
written instruments. ‘This statute is to reccive the same construc- 
tion. Ib. 

Where one of two defendants, charged as partners, had verified 
his pleas by affidavit, it was held that it was only incumbent on the 
plaintiffs to sustain their action against both, to show that he was 
a member of the firm charged, and that the note sued on was exe- 
cuted on behalf of the firm. J. 


Ferry. A ferry franchise is neither more nor less than a right 
conferred to land at a particular point, and receive toll for the 
transportation of passengers and property from that point across a 
stream. The exercise of such a franchise divests no right of privi- 
lege, which any citizen theretofore enjoyed freely and uninter- 
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ruptedly to navigate the river. This right of free navigation can, 
by no manner of means, be construed as conferring upon the citi- 
zens the right to appropriate the banks, or landings of their river to 
themselves, or to receive toll for transporting passengers and pro- 
perty from. point to point across the same. Mills v. St. Clair Co., 
197. 

The grant of a ferry franchise by the Legislature of a State, un- 
less limited by some general law, or some restrictive provision in 
the grant itself is necessarily exclusive to the extent of the privi- 
lege thus conferred. When a grant has once been made by legisla- 
tive authority, to the extent of the rights conferred, the power which 
made it is expended, and it cannot be taken back or transferred to 
another, until the public interests and welfare shall demand its re- 
sumption, and provision shall have been made for just compensation 
to the owner in the manner required by law. Jb. 


Marriage. Under the statute, as it existed in 1819, males of tbe 
age of seventeen, and females of the age of fourteen, could be joined 
in marriage, if “not prohibited by the laws of God.” A married 
the daughter of his sister: Held, that this marriage was within the 
Levitical degrees, though not on that account absolutely void, but 
only voidable. As to all civil purposes, until sentence of separa- 
tion, which must be made in the life-time of the parties, marriages 
of this kind are esteemed valid. Courts will not annul the mar- 
riage after the death of either party, by which the issue would be 
rendered illegitimate. Bonham v. Badgeley, 622. 


Owner. The word “owner” has been repeatedly determined to 
mean a fee simple interest in the land, and a less estate will not au- 
thorize a recovery of the penalties mentioned in the statute against 
cutting timber. Jarrot v. Vaughn, 132. 


Payment. The acceptance of a promissory note is prima facie 
evidence of satisfaction of an account, and no recovery can be had 
upon the old indebtedness without some explanation, or giving some 
account of the note. McConnell v. Stettinius, '707. 


Principal and Surety. The Legislature, by law, changed the time 
of holding the Circuit Court 'in Schuyler County, and by this the 
time for paying over the taxes collected by the sheriff was extended 
three weeks beyond the time required by law when the bond was 
given by him: Held, that it did not discharge the sureties. The 
People v. McHation, 638. 
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Promissory Note. A suit was brought on the following note: 
“On or before the fifth day of April, A. D. 1843, we jointly and 
severally promise to pay A. 8S. Barnum or bearer, the sum of five 
hundred and eighty-three dollars—the said Barnum is to take all 
the flour that he may want for his family use, and such other arti- 
cles that he may need previous to the day of payment.” The dec- 
laration alleged the promise to pay the money by the time specified 
in the note, omitting the conclusion in relation to the flour, &c.: 
Held, that the note was a positive undertaking to pay the money 
therein mentioned, at maturity, and that the legal import of the 
memorandum was, that that the payee might, if he chose, take 
what flour, &c., he might need; that it was a condition inserted for 
his benefit, and that no obligation was imposed upon the makers to 
pay in that manner, unless the payee, in his judgment, should need 
the property. Owen v. Barnum, 461. 


Sct-off. An order drawn by the Mayor of a city on its Treasurer, 
commonly called a city order, is a proper subject of set-off in a suit 
brought by such city against the holder of the order, if the nature 
of the action will admit of a set-off. Springfield v. Hickox, 2Al. 


Slander. When the speaking, or publication of slanderous words 
is once proved, malice is inferred, if the words are used in an un- 
qualified manner; whether the speaker was in jest or earnest, whe- 
ther he expected to be believed or disbelieved, the mischief is the 
same, and no legal distinction can be drawn in favor of the guilty 
party. Hatch v. Porter, 725. 


Witness. Before a witness can be impeached by proof of his having 
made contradictory statements, his attention must be directed, on 
his examination, to the statements or conversation concerning which 
he is alleged to have contradicted himself. Regnier v. Cabot, 34. 
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REVIEW OF THE DECISIONS OF THE COURT IN BANK, 1846-7. 


[By W. M. Corry.] 
Tue Crry or Cincinnati v. Bryson. 


In the last Law Journal I gave a specimen of judicial usurpation 
from the pen of the late Chief Judge; and I shall now offer another 
from the present Chief Judge, to show that he is treading in the 
footsteps of his illustrious predecessor, on the path which leads 
over the prostrate rights of both classes and individuals. Judge 
Read dissented, as might have been expected. 

This case is known to the profession as the “ Drayman’s case; 
being the point purporting to be settled by the majority that the City 
Council has authority under the charter of Cincinnati to exact tribute 
from that employment. The reasons are, that “ the drayman, in 
pursuit of his calling, exercises special privileges, which he enjoys 
to the prejudice of the city, in the injury of her streets and pave- 
ments, to an amount far greater than any benefit to be derived from 
the price of the license, excluding the necessary burden of super- 
vision.” 

As usual, this extraordinary principle, and its corresponding rea- 
soning, were not at all necessary to be announced in the opinion of 
the Court; for they sustained a preliminary objection to the shape 
of the proceedings, which per se entitled plaintiff to recover. They 
held that certiorari was not the proper form in which to bring up the 
case from the Mayor’s Court to the Common Pleas, and hence that 
the original judgment stood. The Court thought that the proper 
form of action for Bryson was, after paying the license money un- 
der protest, to bring assumpsit against the city for money had and 
received. ‘This view of the subject is wholly incorrect, and is well 
replied to by the dissenting Judge, as we proceed to show. 

The matter stood thus: This writ of error prayed the correction 
of a judgment of the Common Pleas, reversing a judgment of the 
Mayor of Cincinnati. That judgment of the Mayor was founded 
on acomplaint for neglecting or refusing to take out license for a 
dray according to ordinances. Bryson avowed his refusal, but ob- 
jected to the validity of the ordinances. The ordinance of 30th 
January, 1835, provided that every drayman, &c., should get a cer- 
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ficate of entry of his dray from City Clerk, and present it to the 
Treasurer, who was to receipt for three dollars,on which the Mayor 
issued a license. Moneys collected by these means go directly into 
the general city treasury. ‘The ordinance of January, 1846, pro- 
vided that every drayman, &c., who neglected or refused to take 
out license, should be fined on conviction by the Mayor not more 
than $10 and costs, &c. The Mayor accordingly fined Bryson 
$5 and costs, which the Common Pleas set aside on certiorari. 

Judge Read properly holds that the whole case turns on the validity 
of the ordinances at last; for, granting the city the right to require 
drays to be licensed, and of course to enforce it by penalty, still, if 
she impose a condition precedent, which is illegal by her ordinance, 
that is void, and the penalty cannot be recovered. Jn fact, the ob- 
jection of the defendant to the plaintiff’s original right to recover in 
the action before the Mayor, for the penalty, stands on the same 
footing as if the action had been for the assessment of three dollars 
itself. 


But the great question is on the character of the ordinances; and 
it has two branches: [irst, were they warranted by the provisions 
of the city charter? Second, if so, can the Legislature constitu- 
tionally clothe the Council of Cincinnati, or any other incorpora- 
tion, with the power which has been exercised? 


In answer to the first question, it seems to me very clear, that every’ 


professional mind must give the negative response. There is no 
resisting the simple argument of Judge Read, drawn from a mere 
comparison of the charter with itself. Section eleven authorizes 
the Council to license taverns, auctions, theatres, ferries, and also 
at the same time to “exact, demand, and receive such sum of money 
as they shall think fit and expedient.” Section thirteen provides that 
Council shall have authority only to license and regulate drays, &c., 
without any such additional power as is conferred in the eleventh 
section, “to exact,” &c. If this were then a question of interpreta- 
tion upon an ordinary contract, the comparison of sections would 
be conclusive. The insertion of such an element of the contract, 
substantive, and important, in one part of it, in reference to a par- 
ticular class of objects, and the omission of it in another part refer- 
ing ic adifferent class, are sufficient as between individuals to give 
the construction adverse to that claimed for the plaintiff. 4 fortiori, 
when the doubt arises on a charter, which is always to be strictly 
construed, so that no excess of power shall ever escape the axe of 
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limitation. Iam of opinion that this comparison is conclusive; but 
section fourteen assists us even farther. That section confers the 
general taxing power on the Council, and provides specially that 
all taxes to pay the city expenses shall be levied and collected out 
of the real and personal property therein, according to the grand 
levy of the State. * 

Besides this argument from the comparison of the different sections 
of the charter, there is another quite as obvious, presented by the 
words “to license and regulate.” It is flying away from any ordi- 
nary rule of construction to hold these words to authorize the as- 
sessment of three dollars, or such other sum as the Council sees fit 





* Storer & Gwynne, Bryson’s counsel, have appended to their brief the following 
synopsis of the resources of the city, which may be usefully consulted. 


Revenue Powers or tue Crry. The chief dependence of the city for income, is 
upon the provision in section 14, specified to be for the purpose of defraying the cur- 
rent expenses of the city, by which a sum not exceeding one fifth of one per centum 
may annually be levied on the property returned on the grand levy. Besides this, 
she possesses the following sources of revenue: 

1. A tax on domestic animals not included in the list of taxable property for State 
and County purposes. Section 14, 

2. Fines, forfeitures, and penalties on all persons offending against the laws and 
ordinances of the city. Section 8. 

3. Sums received for licenses of tavern keepers, keepers of ale houses, porter 
houses, and all houses of public entertainment, managers of all exhibitions for re- 
ward, auctioneers for the sale of domestic animals, and keepers of ferries across the 
Ohio river. Section 11. 

4, A road tax of a dollar each, annually, from all persons liable to labor on the 
highways. Section 13. 

5. Sums received for wharfage, landing, and dockage at the city wharves. Sec- 
tion 9. 

6. Sums from real estate belonging to the city. 

The city may, in addition, raise money in a special manner and for special pur- 
poses, as follows: 

1. She may fill up, raise or drain grounds, and assess the expense on the lot. Sec- 
tion 12. 

2. She might formerly assess lots for opening, paving streets, &c. She may now 
levy a specia tax therefor on the property in the city as returned ont he grand levy. 

3. She may collect assessments for lighting the city from the real estate bounding 
on the sections lighted. 

4. She may levy a tax of not more than two mills on the dollar on the property 
returned on the grand levy for a night watch, and that purpose alone. 

5. She may levy a school tax of one mill on the dollar on the property in the city 
as returned on the grand levy for buying school lots and erecting school buildings, 
and the same for defraying the expenses of teachersand fuel. And the school fund 
is to be kept separate. 

6. She may charge a water tax or rent, the fund arising from which is appropri- 
ated to the benefit of the water works alone. 

Loans. 7. By the charter of 1834, the Council were authorized to borrow $80,000 
for the floating debt, besides the permanent loans before made; and it was provided, 
that if they set apart no fund to pay the interest, they might levy a tax, sufficient for 
that purpose, on the property returned on the grand levy. By the same charter, they 
were prohibited from contracting any other debt or Ban not predicated upon the 
revenues of the current fiscal year; but, from time to time, they have since been 
authorized to borrow money for the purchase of the water works, to invest in public 
improvements, and for the erection of public buildings. 
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toexact of draymen. But it is perverting the charter doctrine of 
interpretation altogether, to strain them into such a meaning. The 
words, to use Judge Read’s language, “confer a police power, and 
may authorize the City Council to require such owners to register 
their names, and number their drays, &c., and to charge a reasonable 
sum for registration, but nothing more.” The other Judges insist that 
such words imply a right of fixing the terms on which draymen may 
exercise their calling, or be prohibited altogether; and they quote, 
in support of this opinion, the case of Boston v. Shaffer, 9 Pick. 419, 
where $1,000 was exacted from a theatre, and held not to be a tax, 
but only in the nature of an excise on a particular employment, 
which in Massachusetts is constitutional. Do these Judges mean to 
be understood to say that any sum, over or under $1,000, can be con- 
stitutionally exacted from a drayman “as terms” to which he must 
come, or incur the prohibition of his employment? If they are pre- 
pared to retrograde quite into the halo of blue light itself, why clutch 
the straw in the opinion, that there is nothing to. show that three 
dollars was too much to pay as a reasonable fee for issuing the license 
and the keeping of the necessary registers? The Boston prece- 
dent, it seems, is law: and what has that precedent to do with rea- 
sonableness, or allegiance to reason? Besides which, it is apparent 
from the ordinances, that the charge of three dollars on draymen is 
not in the nature of fees, but of revenue, to go into the treasury of 
the city for general purposes. Enough has probably been advanced 
to demonstrate the vicious character of this decision. But I am on 
the threshold of a graver enquiry, which it will be profitable to 
prosecute. 

Can the Legislature constitutionally confer any such power as 
this power to assess, charge, or tax by way of license, particular 
employments, on the City Council of Cincinnati? 

I answer, that it cannot be done. There is one shameless in- 
stance of success in a similar attempt, recorded in the fifth volume 
of these Reports—the case of the tax on the employments of law- 
yers and physicians. That was, however, done directly by the 
Legislature, and was supported by the Judges sitting in their own 
case, we suppose in a paroxysm of virtue, or from excess of mag- 
nanimity. This is the same expedient by indirection and upon pre- 
meditation. Jt is all a clear violation of principle, to which the 
learned professions were only the first victims—suffering, however, 
along with friendless players, auctioneers, and other helpless classes, 
The drayman comes next; and who next is a question not less impor- 
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tant to patriots than to tax-payers. ‘This partial legislation has its 
origin in a very prevalent error, that the maxim of a republic is, “ the 
greatest good of the greatest number,” which assumes for the ma- 
jority the absolute right of confiscation over every description of 
private individual interest. On the contrary, equal rights are the 
true basis of our Constitution; and that means, in the present in- 
vestigation, equal pecuniary burthens. The only just mode of tax- 
ation is to assess every man according to his property; and no 
other rule will protect all alike, or prevent whole classes from being 
spoliated for the benefit of the mass—(2 Kent, 232): for all which, 
and much more which it is unnecessary to add, “ there is no power 
in the Legislature itself to tax any honest occupation, trade, or in- 
dustrial pursuit.” 

But even if the Legislature possessed such a paramount authority 
over reason and justice, they are but representatives of the people, 
and cannot impart their function to another body created by them- 
selves.  Delegatus non potest delegare,” both by the civil and the 
common law. 

Assuming that the assessment in question is a tax specifically levied 
by the Council on the particular employment for general revenue, 
I proceed to enquire into the constitutionality of its supposed war- 
rant in the city charter. Be it remembered, that we do not deny 
the right of the city government to enforce its lawful ordinances by 
the exaction of pecuniary fines; still less do we feel disposed to con- 
test the authority to support itself so far as to pay the officer fairly 
for any reasonable act he may perform in the due administration of 
his duty. But we are combatting an entirely distinct proposition, 
which is, whether the city can acquire a right to levy a special tax 
on employment in this State. * 

It will be perceived that this is a much more general question 
than the one in hand; for it is said that the drayman is only asked 
for an equivalent for the use of city property in the wear and tear 
of streets. It is, in short, the case of lawyers, doctors, players, 





* The counsel for Bryson, on page 630, say they “ do not deny that, incident to the 
ower to license, may be the right to charge reasonable fees for the labor of the dif- 
erent officers in issuing the certificate and license; but the ordinance does not pur- 

port to prescribe this: the money does not go to the officers; and it is far more than 
they could have any right to demand. It passes into the city treasury, is received by 
the terms of the ordinance for the use of the city; and the sum charged for licenses, 
under the section we are considering, is more than sufficient to pay the salaries of all 
the officers of thecity. Itis,in fact, not a demand of a compensation for services 
rendered, but a plan devised with the sole intent of swelling the resources of the city.” 
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auctioneers, ferrymen, &c., the right to mulct whom has not yet been 
much scrutinized among us, but taken for granted. After disposing 
of the general question, then, we will examine the peculiar fallacy in 
the drayman’s case about “ equivalents.” 

It is the predicate of this argument, that all the property of these 
various classes of citizens is listed for taxation on the general dupli- 
cate, and universally pays as much as any other property of the same 
kind and location: if personalty, it pays the ordinary chattel tax; if 
realty, the land tax; if in town, it bears the common burthens of the 
corporation; if out of town, only as much as other country property. 
Now, in addition to the sums thus exacted for the support of the gov- 
ernment, from all the property of the enumerated classes, they are 
likewise taxed on their capacity and energy, for the benefit of the 
property, and to the manifest and dishonest relief of the capacity and 
energy of the non-enumerated.* ‘This is not only a virtual, but a 
palpable aristocracy; and when it is well known to the majority 
that it can be safely and profitably continued, it will always tend to 
despotism, and only recede from specific and temporary impulses. 
With the recognition of the rectitude of such a principle, we have 
completed and organized, injustice; and departed entirely from the 
model of our institutions, which allows of no discrimination in favor 
of, nor against any citizen, but must overlook natural differences 
amongst men, and for the purposes of social existence, admit the 
equality of every man in the laws and before the government. But 
more of this presently, when we come to consider the taxing power 
of the Legislature, which will constitute the second branch of this 
enquiry. 

In the first place then, the city of Cincinnati has no more capa- 





* It will be seen that the propriety of an income tax is not here drawn in question; 
the objection being that such a tax is levied on certain classes, and not charged to 
others, while all pay alike on property itself. 

This distinction is overlooked by Judge Lane in his decision of the “ Lawyers’ case,” 
for he says: “'T'he tax is not levied upon the person without relation to his abilities 
to pay, but is designed to operate upon the profits of lucrative professions, and the 
amount of the tax is fixed with reference to the amount of the profits.’ 5 O. R. 22. 
The Judge pays no attention to the controlling fact, that the tax on lawyers’ and doc- 
tors’ incomes, as well as their property,.is a partial tax, in addition to what they 
ought to pay, and in diminution of what other classes have to contribute to the 
treasury. Besides, does it not twice tax the property element of income? And, as 
to the ground upon which the learned Judge puts his decision, viz., that the practice 
of law or physic is “lucrative,” quere. See Webster’s speech, post p. 479. 
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city to exercise such a power than the Legislature has the right to 
grant it. She is herself but the creature of the Legislature, and 
cannot be superior to the author of her being. If that branch of 
the government cannot levy special taxes, she cannot do it; for it 
is not true that she has per se any powers but what are derived 
from lawful grant of the Legislature. As the municipal character 
should be understood in this discussion, and we may have vague 
and erroneous notions on that subject, it will be useful for a mo- 
ment to enquire into its origin and history, and mark its changes. 

Cities appear, from the earliest annals, in full development. Tyre 
and Sidon were complete, independent municipal organizations, with 
all the intrinsic powers of government belonging to perfect States: so 
were Athens and Sparta; so was Rome, in its origin as a small wolf- 
nursed municipality, * and in its widest extent but an aggregation 
of cities. “ L’histoire de la conquete du monde par Rome,” says 
Guizot, “ est l’histoire de la conquete et de la foundation d’un grand 
nombre de cities; which character, he adds, made the unity of the 
grand empire very precarious. After the subversion of that em- 
pire, from the fifth to the tenth century, the cities and towns which 
survived the devastations of the barbarians, were subordinated by 
their conquerors. About the end of that time, under the feudal sys- 
tem, they began to assume importance; but were regularly pillaged 
by the privileged order—the barons. Inthe eleventh century, the 
burghers rose in arms, and obtained terms of peace under written 
charters from the nobles. They were inhabited during the next 
hundred years, and governed by small capitalists, traders, and me- 
chanics; and three hundred years later, lawyers, doctors, and men 
of letters became entitled to the same rights as burghers. 

About the fifteenth century, the assistant of cities in their strug- 
gles against the feudal barons, royalty, began to absorb its allies, 
and required them to acknowledge fealty, and to hold existence, 
whether new or old, from the crown. The royal will was the meas- 
ure of their freedom, as it was laid down in written grants or char- 
ters. And thus the cities of the ancient and middle ages subsided 
from sovereignty to mere commercial corporations. 

In England, from which we have borrowed something, but rejected 
more, of institutions and jurisprudence, all the municipalities exist 





* Plutarch says Numa founded the city to control the broils of the rival factions of 
Romans and Sabines. 
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by the express or implied assent of the King. 1 Black. 487. About 


1833, a royal commission was issued, upon an address of the House 
of Commons, for the purpose of inquiring “into the state of the 
municipal corporations of England and Wales;” and the Commis- 
sioners reported the particulars in 1835. Among others, they assert 
the facts following, to wit: “that the property of the corporations 
consisted of land, tithes, and other resources of that description. 
Their revenue arose from tolls of markets and fairs, from duties 
on exports and imports of goods, usually called town dues; from 
quay dues, and anchorage dues; from fees payable on the admis- 
sion of burgesses and officers, and from fines imposed for refusal 
to serve in corporate offices. That such property was not, in 
general, adequate to the fulfilment of municipal purposes; and 
that in some places a borough rate, in the nature of a county rate, 
was levied from the inhabitants, in order to supply the deficiency; * 
that, in the disposal of their property and revenue, corporations did 
not, except in very few instances, recognize any obligation to 
apply it to public purposes; though in practice, many corpora- 
tions had undertaken works for the general benefit of the borough; 
that it was generally squandered on the Mayor and Council, or 
other corporators and their families, in feasting, and large salaries, 
and electioneering: that the expenditure had usually been improvi- 
dent, if not corrupt, and that the corporations were almost all in 
debt.” The Report very properly recommends “ that the existing 
municipal corporations of England and Wales, neither possessed nor 
deserved the confidence of his Majesty’s subjects, and that a thor- 
ough reform must be effected in them before they become what 
they ought to be, and might become—useful and efficient instru- 
ments of local government.” + According to this Report, Par- 
liament passed an act, on the 5th of September, 1835, which was 
in force from the 3lst December 1835, embracing and dissolving, 
and remodeling one hundred and twenty-seven borough corpora- 
tions. ‘The old charter system was replaced by a general enact- 





* As to these rates, Mr. McCullough, in his Statistical Account of the British Em- 
pire, vol. 2, p. 204, says: ‘*It has been the uniform intention of the Legislature, as 
evinced by the different acts on this subject, from the 22 Hen. VIII. chap. 5, to the 55 
Geo. III. chap. 51, that the county rates should fall equally on all sorts of property, 
whether real or personal.” 

McCullough ut supra, cited by Professor Geo. Smidt, of the N. O. bar, in Munici- 
pality No.2 v. Duncan, Supreme Court of Louisiana, 1847, to whose able argument I 
am much indebted for this and other items of this paper. 
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ment regulating uniformly their powers and the course of munici- 
pal administration. Ceesar had furnished this example by the pro- 
mulgation of the lex Julia municipalis, which abolished the pecu- 
liarities of organization in the cities of the Republic, where they 
existed somewhat like our own confederacy of States, integral, but 
associated; and established that great consolidated Empire, of which 
he was the chief. The lex Julia terminated the confederacy of 
Rome, and introduced the loftier but intolerable national structure 
which succeeded. In England the state of things was wholly dif- 
ferent, and no such consequences followed. The British boroughs, 
unlike the Roman cities, were not receptacles of political power, 
but mere commercial municipalities. The change of their organi- 
zation in 1835, had therefore no other radical effect than to purify 
and elevate them. And if a general law here were made to super- 
sede the entire corporate privilege system, we would see the same 
consequences. 

In the United States, at the period of our Independence, the 
cities were chartered by royal assent; but since, they have been in- 
corporated by the Legislatures of the several States, and can, there- 
fore, neither hold nor exercise, by virtue of their delegation, other 
nor higher power than the Legislature. Hence we may institute 
the immediate enquiry into the legislative power itself; and if we 
fail to find it in the direct constitutional representatives of the people, 
we may be satisfied it has no legitimate existence. However inde- 
pendent and powerful, even despotic, cities may have been hereto- 
fore and elsewhere, our cities exist only by force of, and according 
to the legislative. grant, and can no more rightfully exceed it than 
the stream can overflow the fountain.. Perhaps thefefore this his- 
torical detail was altogether superfluous; but as it is compressed into 
a very small space, it should not be rejected. 

It is, however, all important, in the further pursuit of the sub- 
ject, that we should have true views of the nature of the State 
government. By a common error, sovereignty is imputed to the 
governments of the States of the Union; and statesmen may hold 
therefore, that taxation, being an incident of sovereign power, can 
be exercised capriciously. If the premises were true, the conclu- 
sion would seem to follow; but they are wholly unfounded in the 
design of popular governments: | adopt the positions advanced on 
this subject last winter in our General Assembly, by Mr. Metcalfe, 
upon the nature of our institutions. I will briefly present his argu- 
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ment as I understand it. First, however, let me detail the gener- 
ally received opinion. The text writers and most politicians agree 
that the Federal government is one of a restricted nature, limited 
to the exercise of the powers expressly granted by the States in the 
Constitution, and to those other additional powers which are neces- 
sary to carry them into execution. But,as to the State govern- 
meat, they insist on the opposite rule of construction. The State 
governments, per se, they hold to be unlimited sovereignties, except 
simply so far as their action is restrained by a written Constitution. 
No Constitution of any kind was necessary to confer complete au- 
thority to govern in these governments, but only to regulate its 
administration. It is said that under our two-fold system, the State 
governments are the States, and that we are only to regard them 
as limited sovereignties, because they have, by the Federal -re- 
lation, divested themselves of a portion of their sovereign attri- 
butes. ‘To ascertain, therefore, the precise amount of sovereignty 
in a State, is an easy calculation. In the first instance, we are to 
ascertain the sum of powers appertaining to an unlimited sove- 
reignty, and then subtract from the quantity thus determined the 
exclusive powers conferred on the Confederacy: the residue is of 
course State sovereignty. 

Holding an adverse doctrine, Mr. Metcalfe asserts that there is a 
distinction to be taken between supreme and sovereign power. He 
admits that the Legislature, the Judiciary and the Executive, is each 
supreme within its respective sphere; but holds that neither of them 
singly, nor altogether in aggregate when forming the government, 
are in any sense sovereign. ‘They are the creatures of the Consti- 
tution, and only exist by the force of it, as well as under it. These 
branches of the government, as law makers, law expounders, and 
law executors, derive all their powers from the organic law, as the 
agent does his power from the written letter of attorney. The 
Constitution is therefore not a restraining, as is generally supposed, 
but is an enabling instrument, strictly speaking; and the departments 
created by it have no other faculty or function than what can be 
legitimately derived from the Constitution. That Constitution was 
made, and can be unmade at any time by the voice of the whole 
people, and both its fabric and its functionaries overthrown by their 
rightful authority. With us, all the citizens then, and not the govern- 
ment, are the State, and wield the sovereignty. For it is to be ob- 
served, that that alone is sovereign, to which there is nothing in the Stale 
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superior. * Sovereignty is in the people of the State alone: it is 
above and beyond the Constitution. It is the great mass of political 
power, which belongs of necessity to all the people, restrained only 
for the protection of the minority, and also for the benefit of the 
majority, by the recognized limits of the Constitution. 

It is perfectly true that there is another government which is 
sovereign; and that is the government of England. By her sys- 
tem, the Parliament is the reservoir of the sovereignty. It is fa- 
mliarly said that the Parliament is omnipotent; and it is true. Its 
power is theoretically without bounds. Hence the Queen, Lords, 
and Commons, who compose it, are not supreme only, but actually 
paramount; and the government has appropriated to itself that 
sovereignty, which, according to all correct philosophy, belongs 
to the people. 

The government is chiefly burthensome by means of the taxes; 
and indeed the due collection and disbursement of the revenue are 
its great functions. It is an axiom of political science, that taxa- 
tion is indispensable to the being of society, which depends on the 
order which government is able to enforce by the contributions 
of the citizens. It is equally true that the substance and income 
of the people should be exempt from all appropriation of the gov- 
ernment, which has not been consented to by themselves di- 
rectly, on some great crisis; or indirectly, through their representa- 
tives in the ordinary course. And these conclusions are drawn 
from general principles, applicable to popular institutions, and of 
undoubted obligation. Besides which, all taxes, whether direct or 
indirect, are taken from the pockets of the individual; for govern- 
ment produces nothing, when acting fairly within the scope of its 
authority. ‘To the extent then of several millions a year, the pro- 
perty of the citizens of Ohio is absorbed by State and Federal tax- 
ation. Andif this huge tribute shift unequally in any way, it be- 
comes oppressive, and violates that section first in the Bill of Rights, 
guarantying equal rights in the acquisition of property. So that 
the great principles lying under the Constitution, as well as that su- 
perstructure itself, all compel us to secure the government a per- 
manent revenue, not impairing its sources, but never sacrificing 
either the labor or property of any man, or set of men whatever. 





* Rutherforth’s Institutes of Natural Law, chap. 4, p. 282. 
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All the English and American writers on political economy, from 
Smith downwards, and from Wayland upwards, abide by this rule 
of abstract justice, and strive to approach it continually. All of them, 
Ricardo, Malthus,Craig, Raymond, Millman and McCullough agree to 
something like the following canons of taxation, with rare exceptions: 
First, that no one, having property or income, or both, should be 
exempt from the payment of taxes; secondly, that taxes should be 
assessed on the property or net income, or both, of each individual 
alike. The framers of our State Constitution were familiar with 
these general rules; and they form not only the basis of the instru- 
ment, but are part of its life: and any departure from them is unconsti- 
tutional, whether the victim be isolated, or belong to the despised 
class of players, the humble ferrymen, the tolerated auctioneers, or 
the learned professions. ‘To exact money for taxes from any cit- 
izen to a larger amount than his fair proportion, is contrary to the 
words and spirit of the Constitution. (4rt. 8, sec. 1.) The Legisla- 
ture cannot do it, nor authorize others. Still less can that body 
compel labor to contribute an unfair proportion of its income for 
the relief of property. That requisition would be rather more ini- 
quitous than compelling some property to uphold the burdens of all 
property. And, indeed, if any discrimination can be allowed on the 
subject, I would propose that inanimate matter should take the 
load from the human creature—that the capitalist should pay all taxes 
instead of oppressing the laborer, physical or intellectual. There 
is that reason, in addition to others which are not answerable against 
taxes upon all income. As Judge Read says, page 650: “ The right 
to labor is coupled with the right to life, and is a necessary principle 
of self-preservation: without labor, man would perish. It is the 
only mode in which shelter and raiment, and food can be obtained.” 
Besides, the first section of the Bill of Rights, and the principles on 
which the Constitution stands, there are those who think that any 
other than a property tax violates section twenty-three of the same 
article, which forbids poll taxes for State or County purposes. Judge 
Read notices the preposterous exemption of carriages not kept for 
hire, but for pleasure, from the assessment of the ordinance, as it 
deserves. His remarks upon it leave no vestige of the peculiar doc- 
trine of equivalents advanced against the defendant Bryson, by 
the Court. The gentleman’s coach abrades the pavement as well 
as the drayman’s dray; and yet one is taken and the other left: but 
such selections are never made blindfold. In this, as in all cases, 
coach beats dray without an effort. 
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But I promised to say a word of this idea of “ equivalents” in 
the course of these remarks, and here seems to be the proper place. 
The Court say, page 646, “the employment,’—yes, it ‘is the em- 
ployment—* gives the drayman special privileges, which he enjoys 
to the prejudice of the city in the injury necessarily done to her 
streets and pavements,” &c. ‘This idea, which is utterly baseless 
when exarnined, was intended to bring the case within the authority 
of The City v. Buckingham, 10 O. R. 257, where the ordinance taxing 
market people for occupying exclusive places near the market, and 
selling their commodities, was upheld. I suppose there is no anal- 
ogy in the cases. The countryman puts the street for the time of 
his stay to a private use, not compatible with the right of highway 
belonging to every one, and as general aslocomotion itself. He ex- 
cludes all others from his stand, and blocks up the street. Now sup- 
pose the city to be proprietor of the fee in the streets, subject to the 
public easement: she could abate any obstruction, or bring trespass 
like an owner of intersected country land; or she might waive the 
tort, and compound for the nuisance. She may prohibit individuals 
from using her streets as well as her own market houses, in any 
way for other purposes than locomotion and transportation; but 
she cannot interfere with the fair exercise of either of these uni- 
versal rights. In short, the Council has to become much stronger, 
in order to shut people up in their own houses, and horses ia their 
stables. The analogy to Buckingham’s case fails altogether. There 
is, however, no real injury done to the pavements, for which the 
city hasa. right to tax draymen. And, if this be claimed by the 
city, it is alike untrue and hypocritical. It is untrue, for the 
pavements are laid and renewed by the owners of the lots which 
bound on the improvement, the city only attending to the inter- 
sections. Four fifths then of the injury suggested, has to be borne 
by the owners, and made good out of their purses; and yet the 
city has the effrontery, on the pretence of this injury, to pocket the 
whole compensation—only an “equivalent.” I think the city, after 
that exhibition, had better save her credit by offering to pave and 
mend the streets herself, out of her general income, instead of com- 
pelling the owners to do it, and plundering those who use as well as 
those who pay for the pavements, But what can be more hypocriti- 
cal than all this pretence of harm done by draymen to the streets of 
the city! If old Jack Falstaff were alive, he would be the only man 
competent to act as City Solicitor. It isan office requiring such 
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lying and truckling, that the incumbent must emulate no other man 
than Shakspeare’s best caricature. 

Suppose the drays were to be prohibited altogether by the City 
Council—what would be the consequence? Grass might grow in 
the streets, and nervous people walk with greater safety; but the 
vast prosperity and vigor of the place would be gone at once. 
That prosperity and vigor are as much owing to the agents for the 
distribution of products as any other branch of industry, and waxes 
with their energy, day by day, as it would weaken instantly by their 
paralysis. Ask property holders whether they are not glad to sce 
the ‘drays moving every where, and whether ten times the wear 
and tear of streets would induce them to forego them. It is only 
necessary to mention the test to anticipate the answer. 

But it is time to dismiss the subject. The mind wearies of such 
a mingled history “of oppression and deceit,” and feels anxious to 
escape its contemplation. It would seem that in Ohio, every citi- 
zen is like the classic but miserable Ulysses in the cavern of Poly- 
phemus, awaiting his turn to be devoured amid the darkness and 
barbarism of the Court in Bank. Iam sure that if the ancient 
fable could be realized by extinguishing the glimmer there, which 
is only strong enough to make twilight visible, it would grieve the 
public none to hear the exclamation— 


**O Pater, oia peponthai apo tou cateratou zenou!” 


Vou. IV.—No. 10. 60 
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COURT OF APPEALS OF KENTUCKY: SEPTEMBER 21, 1846. 


BrRoaDWELL AND OTHERS v. SWIGERT AND OTHERS. 
COLLISION—RULE OF DAMAGES. 


The admiralty rule of dividing damages, where a collision takes place in consequence 
of mere accident, or mutual fault, does not prevail in the Courts of common law. 
But the plaintiff, in order to recover, must show that the actual cause of the injury 
was the fault of the defendant, without fault on his part. 


Tue owners of the steamboat Bob Letcher filed their bill in the 
Louisville Chancery Court to attach the steamboat Hard Times, to 
answer damages sustained by the former boat, on a charge that she 
had been run into and sunk on the Ohio river, on her downward trip 
from Frankfort to Louisville, by the Hard Times, in her ascending 
course on the river. A jury was summoned and sworn, to enquire into 
and determine upon the facts submitted to them, and the Chancellor 
gave the following instructions to them. 

1. If they believe that the steamer Bob Letcher was owned by 
complainants, and the steamer Hard Times was run into her, and 
the Letcher sunk thereby through the wilful misconduct, bad manage- 
ment, want of proper skill, or carelessness of the officers of the Hard 
Times, without any similar misconduct, immediately conducing to the 
collision, on the part of the officers of the Letcher, the jury ought to 
find for the complainants the amount of damages they have sustained 
from the sinking of their boat. 

2. They have a right to believe, from the evidence, that the collis- 
ion between the two boats did not proceed from mere accident, but 
that one or both were in fault; and if they believe from the evidence 
that the proximate cause of the collision was brought about by the 
mutual fault of the officers of both boats, and that by such mutual 
fault the boats were so placed that collision could not have been 
avoided by the exercise of ordinary vigilance and skill on the part of 
either, then they should apportion the loss between the owners of the 
two boats, by finding for the plaintiffs one half of the damages they 
have sustained by the sinking of the Letcher. 

The jury found a verdict for one half of the value of the boat Bob 
Letcher; and a new trial being asked by the owner of the Hard 








reap 





Broadwell v. Swigert. 475 


Times, and overruled by the Chancellor, and decree rendered, he has 
brought the case to this Court for revision. 

The instructions by the Court ,to the jury involve the only legal 
questions to be decided by this Court. So much of the first clause of 
the second instruction, as informs the jury that they have the right to 
believe that the collision between the two boats did not proceed from 
mere accident, but that one or both were in fault, was justified by 
the proof now in the record; and the Chancellor did not err in re- 
fusing to give the instruction to the jury asked by the defendants’ 
counsel, that they should find for the defendants, if they believed that 
the collision was accidental, as the proof did not authorize the con- 
clusion that it occurred by the vis major, or physical causes exclu- 
sively, and without any negligence or fault on the part of either of 
the boats. 

But we are satisfied that the Chancellor did err in instructing the 
jury that they should apportion the damages equally between the 
owners of the two boats, in case they should believe that both were 
in fault. We are aware that this is the rule in the Admiralty Courts 
of England, which are governed by the civil law in cases of a con- 
flict between ships sailing on the ocean. It is the rule by the or- 
dinances of many of the kingdoms of continental Europe; and in 
others, in such cases, the damages are apportioned according to the 
degrees of fault. But neither of these rules is adopted by the com- 
mon law Courts of England; but, on the contrary, if the conflict and 
injury were purely accidental and unavoidable, or if the officers of 
both vessels were in fault, neither can recover; and the common law 
rule is the rule by which this Court, and the Courts of Kentucky are 
to be governed. In the case of Handayside, et al. v. Wilson, Best, 
C. J., of the King’s Bench, says: “ The material question in this case 
is not which of the vessels first struck the other, but whose negligence 
was it by which the injury was caused: if it was the result of accident, 
owing to the darkness of the night, the plaintiffs must look to their 
underwriters, and cannot recover in this action. So also, if both 
parties were in the wrong, the plaintiffs must fail in this action.” 
14 Eng. Com. Law Rep. 431. 

In the case of Lustford v. Large, for an injury charged to be done 
in upsetting the plaintiff’s wherry, or small boat, on the river Thames, 
by the steamer Albion, (24 Eng. Com. Law Rep. 394,) Denman, C. 
J., said: You must be satisfied that the Albion was going at too 
great a speed, and thereby occasioned the swell; and you will have 
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to say whether it was that swell alone, which occasioned the injury, 
or whether it is doubtful that such was the case; for that will be 
enough to prevent the plaintiff’s gecovery. If you are satisfied that 
the defendant’s vessel occasioned the injury by its improper speed, 
and that the plaintiff was not in fault, and did not contribute to this 
misfortune by his improper management of his boat, then you will find 
for the plaintiff, and give him such damages as you consider him en- 
titled to.” 

In the case of Pluckwell v. Wilson, (same book, 268,) which was 
the case of a conflict between a chaise and a carriage, and injury 
to the former, Justice Alderson “left it to the jury to say whether 
the injury to the plaintiff’s chaise was occasioned by negligence on 
the part of the defendant’s servant, without any negligence on the 
part of the plaintiff himself; for if the plaintiff’s negligence were 
in any way concerned in producing the injury, the defendant would 
be entitled to the verdict.” 

And in the case of Wolf v. Beard, 34 HL. C. L. Rep. 435, which 
is an action for the negligent driving of a cabriolet by the defend- 
ant’s servant, by which the plaintiff was run over in the street and 
injured, Coleridge, J., (in summing up) said: “If the plaintiff has 
contributed to the accident by her own neglect, she cannot re- 
cover.” ‘The same rule is adopted in the Courts of Westminster, 
as appears by these authorities, in the case of conflict between sea 
vessels and land carriages. ‘The American Courts which are gov- 
erned by the common law, adopt the same rule as to the plaintift’s 
right to recover. 

In the case of Lucy Law v. Crunbie, et al., 12 Pick. 177, which was 
an action on the case, to recover damages for alleged negligence in 
the defendant’s servant in driving a four-horse sleigh, by which the 
plaintiff was run over, the Court say: We consider the rule now 
well settled, that to enable the plaintiff to recover, he must not only 
show some negligence and misconduct on the part of the defendant, 
but ordinary care and diligence on his own part,” and cites Butter- 

field v. Forester, 11 East. 61;-Harlow v. Hunston, 6 Cow. 191; Smith 
v. Smith, 2 Pick. 621. 

And the same rule is adopted and settled as the common law rule 
in Pennsylvania, in 6 Wheat. Rep. 321: and Chancellor Kent, in the 
fifth edition of his Commentaries, published in 1844, page 231, 
changes his former text, and after laying down the rule adopted by 
the marine law and foreign ordinances, and jurists, as to the appor- 
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tionment of the damages when there is fault on both sides, remarks: 
‘But, according to the English and American rules, in the Courts 
of common law, if there be fault or want of care on both sides, or 
the loss happen without fault on either side, neither party can sue the 
other;” and cites the following authorities: Vanderplank v. Miller, 1 
Moody & Malkin, 169; Vimicle v. Garner, 1 Cromp & Munson, 21; Simp- 
son V- Hand, 6 Wharton, 311; Story, Justice, in the case of Paragon; 
Phillips on Insurance, vol. 2, 183; Abbott on Shipping, by Story, edit. 
1829, page 354. 

If it be conceded as insisted on by the counsel for ihe appellees, 
that the rule adopted by the civil] law and marine codes of Europe, is 
more equitable and just, and better calculated to prevent the sac- 
rifice of human life and property by the conflict between steamers 
so frequently occurring on our Western waters, than the rule 
adopted by the common law, it is not the province of this Court to 
adopt the former or change the latter, but the province of another 
department of the government. 

Nor do we think that the fact that the trial of the question was 
brought under the cognizance of the Louisville Chancery Court, can 
authorize that tribunal to adopt any other than the common law 
rule in the trial of the case. Cognizance was given to that tribunal 
by the statute, for the object and purpose only of facilitating the 
remedy, by attaching and securing the boat, so that it might be sub- 
jected to the payment of the damages, that the plaintiffs might have 
a right to recover; but the statute did not attempt to alter or change 
the rules of law by which their right was to be ascertained and de- 
termined, nor to prescribe to the Chancellor any other rule of adju- 
dication upon the question of the plaintiffs’ right than those given 
to the common law Judge. 

It is therefore ordered and decreed, that the decree of the Louis- 
ville Chancery Court be reversed, and the cause remanded, that the 
verdict of the jury may be set aside, and a new trial granted, which 
is ordered to be certified to said Court. 











—————— 
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Miscellaneous. 


Religious Liberty. In the great riots which took place in Philadelphia, in 1844, it 
will be remembered that there were, among other property destroyed, two churches 
burned. One of these was St. Augustine’s. The laws of Pennsylvania, as do those 
of Maryland, very properly make the city or county, where property is so destroyed, 
liable for all damages. There have been a number of suits brought for the re- - 
covery of damages for property destroyed in these riots in Philadelphia. In every 
case, we believe, the suits have gone in favor of the claimants. That instituted by 
the trustees of St. Augustine’s Church, was resisted by the county authorities of Phil- 
adelphia, on the ground of the invalidity of the charter under which they held it. 
The alleged ground was, that this was a Roman Catholic Church, and could not be 
incorporated, because it owed allegiance to a foreign power. The case has been 
postponed from time to time, and was only brought to a hearing recently before the 
Supreme Court. The decision of the Court was given by Chief Justice Gibson, that 
the Charter is valid, and that, as a consequence, the county must answer to the suit 
of the trustees. Of course the county will pay for the church, as it ought to have 
done without dispute. 


Libel—Publisher, not being Editor, not liable if he does not know of the Libel. Judge 
Wilde, of the Supreme Court of Massachusetts, gave a decision in a case tried last 
year, Smith v. Ashley, for an alleged libel published in the Hampden Post, ‘The 
Court instructed the jury at the trial, that if the publisher did not know of the pub- 
lication of the article, or that it was aimed at a particular individual, he was not lia- 
ble, though it might contain libelous matter. The remedy in such a case was against 
the Editor, and it would tend to abridge the liberty of the press if it were other- 
wise. The instructions of the Judge, who presided at the trial, were sustained 
by the full Court, and judgment was ordered for the defendant. The decision of 
course does not apply where the same person is both publisher and Editor of a news- 


paper. 


Evidence—Contents of lost trunk not provable by owner. The Supreme Court of 
Massachusetts, lately in session at New Bedford, has decided that a party cannot be 
a witness in his own case, to prove the contents of a trunk lost while travelling. 
Linus Snow sued the Eastern Railroad Company for a trunk lost upon that road, and 
obtained in the Common Pleas a verdict against them, based upon his own testimony, 
which was received as to the contents. The Supreme Court now decides that he 
could not be a witness in this, any more than in any other case where he was inter- 
ested, and therefore set aside the verdict, and ordered a new trial. 


Rule of Damages—Exemplary, not recoverable, where there may be a criminal prose- 
cution. [Superior Court, New York—before Chief Justice Bronson and Judges 
Beardsley and Jewett.] Myron Hitchcock adv. Arad Whitney. This case involves 
the important principle, that on a complaint for which punishment is provided in a 
Criminal Court, such as assault and battery, libel, and the like, no suit can be main- 
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tained in a Civil Court fora greater amount of damages than the pecuniary loss ac- 
tually sustained; that, as the law provides, in a criminal prosecution, for punishment 
of the public wrong, so the Civil Courts can only be put in motion to repair the ac- 
tual pecuniary damage the party may have incurred. This case came before the 
Court on appeal from Franklin county. It was an action brought by a father for an 
assault and battery upon his little girl, in a church. She was about eleven years of 
age. The defendant requested her to sit in a pew with him, when he acted impro- 
perly with the child. 

The case has been twice tried. On the first trial the Judge charged the jury that 
they were at liberty to give damages as in an action for seduction, and the jury re- 
turned a verdict for the plaintiff of $150. Appeal was made to the Superior Court, 
on the ground that the charge was wrong, and a new trial was ordered. 

On the second trial the Judge charged that the jury might give exemplary dam- 
ages, and they found a verdict for plaintiff of $300. The present appeal is there- 
fore made. N. Hill, jr. Esq. appeared on behalf of the defendant, Hitchcock, and 
Governor Seward for Mr. Whitney, the father. 

Mr. Hill contended, that as there was a punishment provided for the offence in a 
Criminal Court, the father, in a pecuniary action, can only claim for the loss of ser- 
vices of his child—that he has a right to seek in a Civil Court a return for any pecu- 
niary loss that he may have sustained, but that punishment belongs to the Criminal 
Courts alone. Mr. H. quoted 3d Blackstone, 24th Wendell, 3d American Jurist, 9th 
Law Reporter, and other cases in support of this point. He was replied to by Gov- 
ernor Seward. 

The Court, after advisement, held the position of Mr. Hill to be correct, and sent 
the case back for a new trial. 


Mr. Webster and the Charleston Bar. Ata dinner recently given to Mr. Webster, 
by the members of the Charleston Bar, he made some remarks in reply to a toast by 
Mr. J. L. L. Petigru, of which the following is an extract: He and his brethren in 
the law had met, this evening, he said, under the influences of common feelings— 
they were students of the same profession—followers and disciples of the same great 
leaders and teachers, whom history had chronicled for our contemplation and exam- 
ple—such as D’Aguesseau, Domat, Coke, Littleton, Mansfield and Holt, and other 
great mames in Europe and Amesica—great lights and luminaries in every branch of 
the legal science, andin the principles of legislation. He asked, therefore, to be per- 
mitted to say that he felt it no common good fortune to belong to a profession so use- 
ful, so honorable, and so distinguished. Although it might not always, it did not 
often in this country lead to wealth, it enabled us to do what was infinitely more im 
portant—to do good in our day and generation; it was not calculated to yield them 
the greatest fortunes: it seldom, in this respect, met the sanguine expectations of 
beginners in the toilsome path. After twenty-five years’ experience, he could say 
the condensed history of most, if not.all, good lawyers, was, that they lived well, 
and died poor. In other countries,and in England especially, it was different. Great 
fortunes were there accumulated in every branch of the legal profession. Tidd, 
whose book of Practice has been thumbed by them all, is said to have died worth 
3,000,000/. Many noble and wealthy families in England, had been built up on the 
acquisitions of the law. Such was not the course of things with us, nor, with our 
habits and inclinations, was it to be expected. The only regret that he felt, at the 
slenderness of professional emolument, arose out of the difficulty of impressing on 
the general mind sufficiently strong inducements to make adequate and honorable 
provision for those who were selected from the legal profession to go on the bench. 
In his opinion, there was no character on earth, save that of the divine head of our 
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religion, more noble and.pure than that of a learned and upright Judge. There was 
no cause to which he would more cheerfully and more largely contribute the earn- 
ings of his life than the adequate support of the learned and upright Judge. But, 
although such a character exerts an important agency in the public service, and in- 
fluence for the public good—an influence, like the dews of heaven, falling without 
observance—among a people of great activity like ours, itis not always sure to at- 
tract the proper regard or proper reward. ‘Theirs was not a profession that accumu- 
lated wealth: their standing in society compelled them to live somewhat expensively, 
and he might add, their inclinations too. Lawyers always thought themselves bound 
to be hospitable; friends come to town, and they must be entertained. These posi- 
tions were not disputable on authority, but were favored by every authority, from 
Lord Coke down, Out of the profession of the law, magistrates were chosen to dis- 
pense private and public justice. This was a great proof of respectability of stand- 
ing ina government like ours. Merit, and not political favor, determined with us 
who should occupy the seat of justice. He would profane our institutions who would 
be bold and daring enough to put one on the bench, unqualified, in mind and morals, 
for the high position. 

He said that the administration of justice was the great end of human society: all 
the complex machinery of government had for its object that a magistrate should sit, 
in purity and intelligence, to administer justice between individuals and the country. 
The judiciary, selected from their profession, made every one feel safe in life, liberty, 
and property. Where was there a higher function or dignity than that of a Chan- 
cellor, to dispense equity between litigants, and to the widow and orphan? Learned 
and virtuous Judges were the great masters, and lawyers the apprentices of justice. 
No morality, save that of the Saviour of mankind, was more ennobling than that of a 
Court of Equity—as illustrated in the judgments of D’Aguesseau, Mansfield, in the 
writings of Sir Samuel Romilly, and in the decrees of Lord Eldon, and Judges Mar- 
shall, Desaussure, Kent and Story—no moral lessons except those of Holy Writ, sur- 
passed those taught by these great lights of the law on the subject of fiduciary rela- 
tions, and in matters of trust and confidence. An eminent lawyer could not bea 
dishonest man—tell him a man was dishonest, and he would answer he was no 
lawyer—he could not be, because he was careless and reckless of justice—the law 
was not in his heart—nor the standard and rule of his conduct. A great equity 
lawyer had truly said that, ever since the Revolution of 1688, law had been the 
basis of public liberty. He held it to be undoubted that the state of society de- 
pends more on elementary law, and the principles and rules that control the transmis- 
sion, distribution and free alienation of property, than on positive institutions. Writ- 
ten constitutions sanctify and confirm great principles, but the latter were prior in ex- 
istence to the former. The habeas corpus act, the bill of rights, trial by jury, were 
surer bulwarks of right and liberty than written constitutions. The establishment 
of our free institutions was the gradual work of time and experience, not the imme- 
mediate result of any written instrument. English and our colonial history, were 
full of those experiments in representative government, which heralded and led to 
our more perfect system. When our Revolution made us independent, we had not to 
frame government for ourselves—to hew it out of the original block of marble: our his- 
tory and experience presented it ready made and well proportioned to our hands, Our 
neighbor, the unfortunate, miserably governed Mexico, when she emerged from her 
revolution, had, in her history, nothing of representative government, habeas corpus, 
or trial by jury, no progressive experiment, tending to a glorious consummation— 
nothing but a government calling itself free, with the least possible freedom in the 
world. She had collected, since her independence, $300,000,000, and had unprofit- 
ably expended it all in putting up one revolution and putting down another, and in 
maintaining an army of 40,000 men, in time of peace, to keep the peace. 














